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—ꝓ— EY PERSWADE my ſelf 
TD) that there is no Neceſſity 

of making any Excuſe for 

this Addreſs to your Lord- | 

" ſhip, from this Aſſurance, 

That every Attempt for the Advantage. 
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1 of the Nation, however imperfectly 
perform d, will be receiv'd with the 
lame Pleaſure by you, that the Au- 
thor of this ſmall Eſſay, prompted 
with that View alone, had in its Com- 
n 2 
Being entirely ſenſible, and in part 
from Experience, of the great Diffi- 
culties the Subject labours under from 
the exceſſive Delays and Expences in 
the Adminiſtration of Juſtice, and that 
from this Defect ariſes the principal 
Grievance of our Conſtitution ; I have 
ever thought, that to be able to pro- 
vide a Remedy in this Behalf, would 
be, in a very eminent Degree, to de- 
ſerve well of the Publick, and to dif- 
charge a Debt which Nature has con- 
' trated, the Service of my Country. 
From theſe Conſiderations I reſolvd 
to apply my Thoughts towards this 
good Work, which had made too dec 
an Impreſſion on me to be e 
in the Purſuit, by any Difficulties that 
aroſe in Oppoſition to its Succeſs; tho 
I was ſenſible, that in my preſent Si- 
tuation 


A 


A 


e * 1 * 


| - tuation of Life, having no Share in the 
| Legiſlature, I cou d have, of my ſelf, 
no Power to advance the Growth of | 
' what 1 had projected, but muſt have 
| Recourſe to ſome ſuperior Hand, under 
| whoſe Protection and Aſſiſtance I might, 

I in ſome Meaſure, Nos a the defired 
ile Effect. | 
I And, my Lord, I had no ſooner 
determined to make this Publication, 
but, at the ſame Time, reſolv'd to 
what Tribunal I ſhou'd apply for the 
Choice of a Patron, whoſe able and ge- 
nerous Influence might advance its 
Progreſs: And certainly this Addreſs 
to your Lordſhip will not be eſteem d 
an AQt of Inclination alone in the Au- 
thor, but a Debt due of Right to your 

Perſon, ſince every Attempt for any 
Innovation or Amendment of the Law 
| ought to pay that Tribute to your 
\ Lordſhip, as to receive the Sanction of 
your . who is ſo great an 

eee to the Profeſſion. 

And, my Lord, it is not the emi- 
nent Seat of Juſtice i in which you are 
B 2 placd 
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a 15 on gein d for a diligent ad impartial 
Execution of that in portant Truſt, that 


hb s obliged me to offer this {mall Eſſay 


erbt As wes iſe you 51 


* 


N yg Conſideration; for the ſame 
aan Zeal that diſpoſes you ſo 


effectually to adminiſter vue your 


own Province, may, in a higher De- 


gree of publick Service, induce. you to 


exert your Abilities in removing thoſe 


\ Barriers that impede the free and eaſy 
Deciſion of Property i in general; ſince 


volt have profound Knowledge in the 
Law to diſcern its Defects, Honour 


and Virtue: to poſtpone all private 
Views to a national Advantage, and 


are. in 4 powerful Situation of Life to f 


promote ſo noble an Enterprize. 
From theſe great Endowments, 


therefore, the World may, with Rea- 


ſon, expect an happy Event; and that 
whatever is defective either in the fun- 


damental or practical Part of the Pro- 


feſſion of which you are ſo entire a 
Maſter,” may, by your Lordſhip's In- 
Huence, receive. effectual Redreſs; and 
E — 5 when 
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5 extlity adapted to the Digniey of Us 
man Life, how reaſonable its Inſtitu- 


Ven bis cenfiderd how Kerle 


ef our Conſtitution is, Hv 


tion, and how in Order and Symetty 


I the whole structure appears to the 


ſtrick Rules of Jaſtice, it may with 
Regret be oblerv'd, that the Luſtre of 


ihe whole Fabrick | ſhou'd receive ſo 
great a Tarniſh-by the corrupt, dila- 
tory, and expenſive Proceedings of the 
Courts intended for the Advancement 
eight? iert 
ad ſince the Weser * your Royal 
Maſter, procur'd doubtleſs by your die 


ſtinguiſbing Mefit, has advaned you 


to the eminent Station you now enjoy; 


and that your Lordſhip's Acceſſion to 


the ſame was attended with the uni- 
verſal Joy and Approbation of your 
Fellow- Subjects, who unanimouſly 
agreed that the Determination of Pro- 


perty cou'd - never be veſted in ſafer 


Hands than your own, where the Di- 


ſtinction wou'd be clear and learned, 
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easd. to conſider in what Manner 

or can, with the greateſt Intereſt to 
your Country, acquit your ſelf of this 
great Charge; and as a Male-Admini- 
ſtration has of late blemiſh'd that Court 
where your Lordſhip now preſides, 
which was inſtituted as a national Foun- 
tain of Juſtice, and whoſe Streams 
ſnoud be preſerv'd clear; whether ic 
would not certainly be efteem'd the 
— — Degree of Service, not only to 
rrect the Grievances and Abufes by 
an impartial Diſcharge in your own 
Time, but to cut out the Core that 
the Wound corrupts not again, in be. 
ing the Author of procuring the Eſta- 
bliſhment of our Laws on fuch a Baſis 
as may for ever derive down to Poſſe- 
rity the Execution of them, equal in 
Credit for Diſpatch and Juſtice, to the 
Reaſonableneſs of their fundamental 
Principles 

And if the Author of this Work, 
who acts only in an inferior Sphere of 
Life, and in that uſeful, but trouble- 


lore and fruitleſs Branch of the mas 
| gilterial 


| oifterial Function, the Preſervation of 
the publick Peace, can conſcientiouſſy 
and with Regard only to the Intereſt 
of his Country, ſurvey the Defech and 
Grievances in the Adminiſtration of 
Juſtice, and not content himſelf with 
his good Wiſhes alone, but has ſpent a 
conſiderable Period of Time, and un- 
dergone the Fatigue and Labour of the 
Brain, in forming a Plan for a Refor- 
mation; : how much more ſhou'd it be 
incumbent upon your Lordſhip to ex- 
ceed the ſubordinate Magiſtrate, in con- 
tributing to relieve your Country from 
Oppreſſion in this Behalf, ſince you are 
fituated in that eminent and advanta= + 
gious Station, that you have Weight 
and Force to compleat and bring to 
Maturity whatever you ſhall efteem 
reaſonable to promote ? 5 
And when the Difficulties are con- 
ſider d that muſt naturally attend the 
Succeſs of this Undertaking, and the 
great Oppoſition that will be made 
againſt it by that heavy and oppreſſivrte 
Body that I propoſe chiefly to humble | 
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to the true Intereft of their Country, 


10 may probably be eſteem d, that my 


2 Inclinations for publick Service 
have jinduc'd me to aim at what I am 
not Tas to accompliſh:: For to make 
ſo great an Innovation in the whole 
Fabrick of our Laws; as this Treatiſe 
preſcribes, and to form the whole 
Structure upon ſo equal a: Ballance, as 
to deſerve the Approbation of that au- 
guſt legiſlative Power that is alone ca- 
pable of affording an adequate He- 
medy, is a Work that may juſtly be 
thought ſuperior for one Genius to at- 
tempt, and more ſo to compleat. 
But before I cou d entertain any 
Thoughts of being in a Capacity to 
form a Scheme for an Amendment of 
the Law, I endeavour'd to gain ſonie 
Knowledge, not only in the funda- 
mental Part of it, but in the Practice 
of the ſeveral ſupreme Courts of Ju- 
dicature of the Kingdom, and can't 
help being of Opinion, that however 
famous the Britiſh Laws may be for an 
exact Symetyy: of n in their Inſti- 


tution, 


* 


* 
F 


| tution, an et: in n Particulars) 
| they. are both in Principle. and much 


more '{o: in Practice, ca e of great 
Re formation, and not ſo well adapted 
to the Occaſions of — we now 


live in, as to that in which they were 


firſt formd: And tis as abſurd to 


think, that an ancient Structure of hu; 
man * ſhou'd be as com pleat as 


thoſe of later Date, ſo much to deim 


prov d by long Experience, as that's 


Houſe, contriv'd after the Old Faſhion) 
can compare for Beauty and? Conve- 
_—_— Wich the: re Modern Ar- 


chite Rr ob Ant 2107 Þ 


And if a Ale Al 71 eaſy Exxetples. 


human Laws tends to the general Gd 
of the Community, by enforcing Obe; 


dience to Government on the 1 
hand, and thereby eftabliſhing the 

lick Peace; and Elen beg 1 
ring to each Party the full Enjoyment 
of private Property, it would certainly 
be the moſt) diſtinguiſhing Mark of a 
good Patriot to promote an Expedient 
nk wou d ſo eminently brighten the 
Con- 
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Performance of ſuch Contracts as ſhall 


Experience has fufficiently evinc'd the 
Want of ſuch a —— that 
| Juſtice is 
not form d upon ſo reaſonable a Baſis 
as might be contriv'd, fince Ages paſs 


ray in the Determination of one 
Law Controverſy, whole Patrimonies 
conſum d in the 


0 profuſe Expences, and 
Subjects of all Conditions join in this 


diſcontented Harmony, that 'tis leſs 


Oppreſſion to ſuffer Injuries, than to 
perſevere in the Purſuit of Right thro! 


its difficult and endleſs Labyrinths. 


This muſt doubtleſs be eſteem d not 


only a great Defed in the Conſtitution, 


Property of the Subject, a Diſcourage- 


ment and Hindrance to all publick 


Commerce, as well as private Dealings, 
by the great Difficulties chat attend the 


not be voluntarily comply d with, and 
for the numerous other ill Conſequences 
that muſt neceſſarily attend the dilatory 
Execution of Laws, highly deſerving 

| 1: ” "the 


9 ID 
— f Y * ö ; . 4 r 3 2 N 7 CCC . ; 
A . Z R ; 4 r 7 4 15 9 þ LS 1 n 2 „ 
4 b 3 : " 4 i f . 5 28 =, een 1 3 ; 
5 — 5 . . Fo = Me; 93 . £25 
T . 25 q E 3 6 7 ö 
* 4 N : N Hy a 
oy . - 
* 4 (TY 4 « . p 52; - ” , 
J N Xa a a ” 6 ** 8 
1 oy. 6 i * 
ho ” . 1 
# :% 2 j * N 
4 . L - 7 * 1 
= Þ 2 «7 7 
4 | * * * © 7. "8 
« : = 15 17 — : * by * . "8 . . . A 
* N 4 
+ 2? 1 
J - 


the mature Attention of that wiſe le- 
| giflative Power that is only capable of 
| affording an effetual Remedy: And if 
any other Motive, than that of a ge- 
neral national Good, cou'd be wanting 
to promote ſo great and glorious an 
Undertaking, the Reflexion of adding 
further Glory to the preſent happy 
 Eftabliſhment, under which we Hive, 
ſhoud make no {mal} Impreſſion, that 
a new Magna Charta may be form d 
(or, at leaſt, the old one largely im- 
prov'd) in the Reign of an indulgent 
Prince, whoſe Proteſtant Succeſſion is 
the Life and Vigour of our Laws, and 
the only Support and Preſervation of 
our Church and State. S re 
And, certainly, if a publick Spirit 
is not remiſs in the great and powerful 
Part of the Legiflature, in forming and 
promoting ſo great and glorious an En- 
 terprize, amore favourable Conjuncture 
cou'd never be embrac'd for bringing 
ſuch a Deſign to a ſpeedy and happy 
Period, than under this auſpicious Go» 
vernment: For his ſacred Majeſty has, 
JT 


ee fre Gur 

the 9 Series of his * "= 
Seen del ſignal Proofs: of his being 
4 tender Nurlin Father of his People, 


be | 15 careful à Preſerver of their Eccle- 


ſtaſtical and Cwil Rights, ſo alliduous 

ar Efpou Her of the Trade, Riches, and 
| Prelperit ity of his Subjects, that no In- 
creaſe of 1 aberty:or Rarchilt b them 
coud be with more Alacrity preſented, 
than .it)-wou'd! receive the finiſhing 


Stroke of bis Royal Impreſſion. 
. And, my Lord, tis to be hop d that 


the ine Vircue of our ebe 
that has, upon other Occaſions, given 
ſo many ſignal Proofs of relieving their 
Country from Oppreſſion, and of re- 
moving all thoſe Barriers that contri- 
bured zthereto, may now revive and 
exert it ſelf in promoting this gaod 
Work, that nothing ſhall he ſuffer d ts 
ſtand in — with that Which 
will ſo eminently tend tothe Ifprove :. 
ment of the Conſtitution in one of its 
moſt valuable Branches, and procure 


Tranquility to the Subject by an eaſy 
and ſpeedy Determination of their Pro- 
perty, and, what this Author ſo ear- 

neſtly 


SM... 


r >, 


ory 25 #w. 19g 
eftly withes may attend, the Blechen 
of 11) Vader ung be has e 
| purſped: in its Inſtitütion; for, in/fors. . 
ming this Scheme, he © tas fad no Re- 2 

| gard to the Decay of the Profethog, no 
Seruple againſt creating private Loſſes 


and Inconveniencies, but has miovd up- 
on this reaſonable' and generous Bafis, 
as to concert every Branch for the Ho- 
nour of the Byitiſi Government, and 


the Eaſe of the Sabzeck in general, © 


Salus popu f e 0 Lox.” 2 
"Rat eb ichen examin "4 wv dis 


2. 


bern d the Detefts- and Male-Admini- 
ſtration of our Laws, I have endea- 


vour d to ap ply each Remedy propos d 
to the Root of t 


Suitor may not hereafter meet with 


that Oppreſſion and hard Treatment, 
that 2 80 hitherto conſtantly attended 
the Purſuit of Right. And, as my In- 
| cage: are ſtrong for che general | 


4 Good. 


he Diſeaſe, and reduce 
the whole Fabrick and Practice to ſo 
reaſonable a Foundation, as that the 
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erted all the Force I can poſſibly be 


Maſter of in the Service of it; for, as 
I have only the Power of Projection, 


but quite deſtitute of that of Execu- 
tion, I can only, as I have done, hum- 
bly ſubmit my Thoughts to the im- 


partial Conſideration of the Publick, 


(but as to that Part of it, the practical 
Profeſſors, their Judgment will be 
over-balanc'd by Self-intereſt, and 
therefore this Author expects no Quar- 
ter or candid Interpretation from them,) 
I here addreſs my ſelf to your Lord- 
{ſhip (who is the preſent Hercules of the 
Law, and has Intereſt and Force to 
perfect whatever you ſhall eſpouſe) 


for your generous and powerful Aſ- 
ſiſtance, in promoting what you may 


eſteem reaſonable in this Work, in 
which I have no other Motive than 
publick Service, or expect any other 


Recompence than that this Treatiſe, 


the Fruits of my Labour. may prove 
as a Turnpike to \my Fellow - Subjects 
in every Reſpect, (except that of de- 

5 | manding 
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n Tribute fie theſe W to ih; 
make the High- Road to Juſtice ey 
ligible, ſmooth, and eaſy. 

3 gil, that 1 may not delay codihy . 
to the principal Subject- Matter of what 
I bere treat of, by a too tedious Intro- 
duction, and that I may conſine my 
ſelf within ſome W Brevity, (for 
ſhou'd I enumerate all the ſeveral Par- 
+ that require Redreſs the 
ou'd appear almoſt infinite, and ſwe 
this Volume beyond the ordinary 

Compals of an Eſfay,) the * 
on which I ſhall build, in order to 
bring about the Reformation I propoſe, 
the Want of which is, in my humble 
Opinion, the greateſt Deformity and 
Grievance in he. Structure of our Con- 
| BI: may be chiefly deduc'd from 
Taka _ Articles following, = 1 
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II. F met n nada iſhing oaths oe 
| Keys Practice f Outlaws 
mY h in Cioul Caſes. wot 


III. From. the intricate Method 
Vue 07 5 leading at Common Law, 
aud the "Want of one — 4 

eee RY in all Mud. a 

I e yy 

Iv: From the os Dilays 8 

Expences in obtaining a fmal 
Judgment at Law, 55 allo 
ing ſo many Appeals y Writ 
of Error; from the reſpeftive 
Common Law Go urts ; and 


from the Want of ſuppreſſ Ing 
| 1 
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cy Practice — bringine l. W; Fits 
of Error to fomove ſuch Suits, | 
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q V. F FOR not advancing 150 Qua 4 


by, and better. regulating the 
Kein of Jurors, who are the 
Judges of the Liber and Pr o- 
perty ( the Cn * 5 
Kingdom. ee 


II. From not ai 4 reuſe: 
nable Time, in which all Tſſues 


Join d at Law ſhall be brought 


10 Trial by the reſp eltide 
Plaimiſ, (and, 2 Default 


therecf, not by D efendant by 
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5 fi by age 
ee, to nunſuit ihemſelves, 
thereby having Liberty to 
be ſuch Iſſues again to Fri- 
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Indulgence the I as Al- 
low'd them,) when "heir S' its, 
* Oy: _ 9 #oolous 1 


10 ſue in Forma Pau 


veral obj nete 1 and intricate 
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Writs given in read or poſſe of 
: ſary Acliont, and reducing. 
endl tecthat foe ont. 
III. f Yom bt n a 85 

er Penalty. on the Crime , 

_ wilful Perjury, un which the © 


Lives. aud: Properties. of rhe + 
 Subjefs Jo much denen. 


; XIV. Fram not * 4 N86. 
er Prnaltyj ou that beinous: Of- 
Fence 4 5 2 fe, Pager +a 


ty, 92 — 2925 Gab for the : 
Determination of all Dyſputes,) 
1 0 ferns, "me uits-commenc'd/at 
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Negalation f the Law. 21 
Lau by Injunction, and con- 
4 fs to thoſe Courts only the 
 Coguizance of deciding Dro. 
perty in ſeveral Branches, 
which would, with greater- 
_ Eaſe and Speed to the Sub- 
3 be. devermin'd in the 
| Courts of Lau. 


| XVI. From not win Debrs 
due upon Bond, whether againſt | 
the Holger, o or his proper Re- 
preſentative, to be recover'd 
3 by Aas at common 
Law. $ID b 


Z XVII From not ie Por- 

| tons and Legacies, whether 
charg d upon real or perfonal 
Eſtatec, to be recover d only by - 
Action at common Law. 
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XVIII Fro rom Wn ie . 
ces accrumg to the Subject, by 
the , volummous Method of 
- drawing up the interlbcutor) 
Orders and final Decrees of 
 theGourts of Equity; - and from 
the Want of ſhortening the in- 
terlocutory Proceedings, and 
better regulating the Wade 


of. thoſe Courts in 7 everal 


e 


XIX. F row 1 he n Aboſes 

committed by Executors and 
Teſtamenta.) Guardians, by 
not being oblig'd to give Secu- 
rity for their faithfully” an- 
. the Aſſets, and year- 
accounting for the Profits 2 7 
ls E — imtruſted with 


1177 5 them, 


ee EE. 23 
* e, ing in like 2 an 


5 th Ordinary. I 
| XX From the Want 705 IR 
Jil g the man) mnferiur Gourts 
| of the Kingdom , Prod d 

"fo Re Whig and corrupt. by 

"their Proceedings, and appro- 

" priating the Decifion of © 

„ under .4 reaſonable 

Valli, to one convenient Court 
of Judicature in the County 
where they ariſe, where there 
"would be an eaſy Expence, 
and a quick Circuit of Tuftice. 


XXI From not eftabl iſhing Near. 
' ty Salaries to be paid by the 
Crown ; not only upon all 
Wn But all other Officers a 


C4 concern d 
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concern d in the Aduiuftr 
ion and Erecutiun of 701 ice 
and reſtranin them from re- 
ceiving any — 5 Fee or * 
hate ver. . 


XXII. From the great EEO : 
to the Conſtitution in ſuffering i 
fcb. a Number of free- born Sub- 
Jecke, inſolpent Debtors, to re- 
main in Priſon, and there die 
or lauguſh for want of the 
common Ingreqtents of Life. 


XXIII From the expenſive * 
voluminout Merbod 1 conrey- 
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XXV. From tbe ridiculous Cuſ- 
tom of ſuffering Common Reco- 
 veries, which the Uſage of no 

other Country can warrant, 


| XX VI. From not allowing Hrits © 
| of Habeas Corpus (which ir 
the brighteft Article of Li- 
bBerty in the Britiſh Chiſtitu- 
tion) to be the pure Gift of the 
\ Crown, aud made out 10 the 
« Subjeft without Fee or Re- 
ard; and from not abaliſp- 
ing the Pradtice of ſuing out 
Writs of Dedimus Poteſta- | 
tum, to take Anſwers to Bills | 


5 ts . Klo Ao a Cen 
Feli in the C 


tße Peace, and other Officers ; 
' which might be as effetually 


* Method. 


XXVII. TI the „ Want * a 
General Regifter of the King- 
aum, There to record all Secu- 
"rities, whatever, a ffefting any 
Lands . and. Hereditaments 
""yzthin the ſame, by which all 
Prior Incumbrances might, at 


bt view, appear, and conſo- 


"Ine "fraudulent and e 
7 Hes be ai 


* 5 k a 7 : 
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guentiy numerous Suits touch 


rt of Equity, and 
to *adminifter the reſpective 
 Oaths to Sheriffs, Juſtices of 


3 Perform d A 10 e 2 
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Fella, of le Lie. 2 27 
XXVII. F "me; 


id | Yom "the miner t 
”e aud i erfluons Office 4 S * belong- 
of 4 70 the Cour tf of Common 
„Tau un Equity, "which dcca- 
ly * Cunſuſion 21 Buſmeſs by 2 


Pall thr ough ff o an 7 vari- 
ons Hanel, as. wet as 8 


lay 6 and Expences. i ; 0 


XX IX From not leſſening 2 
© aſcertaining the Fees of all 


Y WW the Pratticers of the Law, 
' | Wh limiting the Number, and 
4 Better regulating the Practice 
1 


3D of thoſe upright Dealers, and 
1 . worthy 1 cad At- 
h e at Law. 5 


x XX. From uot enumerating the 5 
Particulars and 4 ſcertai ing 
9 Expence that every Suit- 
or 
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ceſſary Preliminary towards its meeting 


on ſhall not exceed in paſſe 
thorough and obtaining a final | 
Judgment and Execution in 
each Court of Judicature in 
tbe Kingdom. 


Having thus drawn the Out-Lines 
of the Fabrick I purpoſe to erect, (from 
which, without being too ſanguine of 
my own Performances, a moſt illuſtri- 
ous Pile may be form'd for the general 
Eaſe and Good of the Subject,) Iſhall, in 
thenext Place, proceed to compleat the 
Plan ; and to inforce and demonſtrate 
the ee ER of each Innovarion 
J purpole to introduce, in competition 
Wh That Form of Law and Practice 
already eſtabliſn d. But before I can 
entertain any Thoughts, that this Trea- 
tice can be of that real Uſe that all ſin- 
cere Lovers of their Country ſhou'd i 
with, I muſt premiſe this as a ne- 


with that favourable Reception that 


a 
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the Importance of the Subjeck may 

F juftly require, Thar thoſe, under whole 
Conſideration this Eſſay ſhall come,muft 
cancel all Thoughts of Self- Intereſt, and 
not cenſure the Work by the private 

| Loſſes and Tnconveniences it may occa- 

ſion, but impartially to conſider whe- 
ther, or how far, it effectually anſwers 

the ſole End for which it was calculated, 

the Advancement of x National Good. 
But we find; by Experience, that 
the Principle of Self-Denial is now al- 

moſt grown quit obſolete; for when 

any good Diſpoſition appears, either by 
Natural InftinE& or Inſpiration, to ad- 
vance what may contribute to the 
greater Liberty and Repoſe of the 
People, ſuch good Deſigus are too 
often defeated for no other Reafons, 
than that ſuch, an Innovation wou d 
diminiſh the Profits of my Profeſſion, 
ſays one; or pinch the Yearly, R.. 
venue of my Office, ſays a ſecond; 
or diſoblige ſuch a powerful Perſon, 
from whom I have ExpeQations: of 

| Advantage, ſays a Third ! And by theſe, 
W and 
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tion of ſuch Meaſures, as wou'd render 
each Branch of the Conſtitution come 
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— 5 that may now remain defective. 


N. W, 48 Regularity and Order, 1 in 
all. the Intercourſes of hum an Life, 8 
tend to. the greater Diſpatch of Buſi- | 
neſs an A 1 1 E xecution of any Deſign, ; 
T : ſhall ;obſerve; this Method in the; 
70 Treatiſe, 2 

Ae make each Capital Article 
MT id down my Text, and divide 
4 into as many Chapters or 


Sefliens a 2 ſhall correſpond to that 


iel proſcribe 3 in Ek manner 4 


cn 


por ap Vindication of what I offer. 


all, therefore, . proceed to the 


Sh þ ; 


making of WF he ene an b 


IS, PR, open of 


* 4 4 4 
4 ; 1 0 
x 1 f 3 | 4 - * _ * ** , * ; — f 
12 4 4 4 L : | $ 1 
g 4 
5 3 : 


and ſuch. like ignoble 1 ungenerous 
Arguments, are een the Proſecu- 


e £ Article or Propoſition 18 to be 1 


80 {hall BE up all the Foxes A 
ad eye Jam Maſter of, in Sup- 
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0 5 rom requiring Special Bail 70: 5 

: be given in Croil Caſes.  * 

$1 OY i. 
Pop. TT is 1 chat the 


- Body of the Defendant | 
call not be arreſted or impriſond upon 
any civil original Proceſs whatever, but, 
inſtead thereof, a Copy of the Writ; (in 
which the Declaration of the Plaintiff 
IF ſhall be incerted,) ſhall be ſerv'd perſo- 
nally upon the Deſendant, or left at his 
uſual Place of Abode; and, it the De- 
fendant ſhall not appèar before the Day 
of the Return of the Proceſs, or four 
Days after, (upon an Affidavit made 
and filed of- ſuch Perſonal Service, r 
leavingthe fame at his Abode, ) the Plan- 
tiff may enter a Common Appearance 
for the Defendant;and if no Plea ſhall be 
enter d before the laſt Day of the Term 
next to that in which the firſt Proceſs; 
was! returnable, the Plantiff ſhall inds- . 
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32 An Hſſa) ſor a General 
: 7 Judgmeny, but enter alſo the Plea. 
e 


dant, make up the Record, and convey 
the ſame to the proper Court of Judi- 
cature to Trial; and after Verdict 
given, but not before, ſhall proceed to 
Execution againſt the Perſon, Lands, 
or Effects of the Defendant by any 
Judicial Proceſs, as formerly. 

Reaſon. Now, in Support of this 
firſt Article I humbly conceive much 
leſs Argument may be made uſe of, 
when tis aſſerted, that this Practice is 
inconſiſtent with the juſt Rudiments 
and Principles of the Civil Law, (by 
which, or with {mall Deviation from 
it, all the Kingdoms and States of the 
known World are at this Day govern d,) 
as: well as the antient common Law of 
England. For both theſe excellent Laws 
have, with great Juſtice, defin'd that 
the Liberty of a/ Subject ought not be 
reſttain d, or his Perſon in Jeopardy, 
till the Diſpute in Queſtion lias had a 
Determination before proper Judges, 
and thereby receiv d a Sanction > a0 

by! Juſtice 
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the Liberty and Repoſe of the'Subje 


«P 


but greatly applaud the Sagacity of 
both theſe excellent Laws I have quor- - 
ed for their wiſe Inſtitution, in pro- 
viding what is ſo highly agreeable to 


apprehend, there cannot be the leaſt 


Reaſon aſſignd why a Perſon (after 
he has contracted a Debt, either by ac- 


* commodating his Friend, to gratify his 
Neceſſities, or, if ina trading Way, to 
. oblige himſelf by vending a good 


Commodity at an exorbitant Profit, 
or diſpoſing off a bad one, that none 
of good Subſtance, and able to advance 
ready Money, can be prevail d on to in- 
gage in) ſhou'd have Power to com- 

pel his Creditor, on the Penalty of 

for the Payment of what he vohinta- 
rily truſted to his-own ſingle Security. 


Now, as this Introduction of Special 


ſaid before, to the old eftabliſh'd 
's 


io 


not 


* 


RT jr «Gs nerd 
ſo the Remedy provided as ARecom · 
pence — he Abuſe of it, is no 
way adequate to the Damages and 
Lofles that the Uſe of it may create: 
For, I ſuppoſe, that any one is debarr'd 
of Liberty, for want of being able to 
procure Bail, in a Caſe where there 
hall not be found to be the leaſt juſt 
Colour gr Pretence of Action, (as in- 
numerable Inſtances of this ſort may 
be cited, ) then, as 4 Satisfaction for 
ſuch a ſuperlative Piece of I juſtice,” - 
the Law has allotted an Action of 
falſe Impriſonment, to recover Dama- 
s againſt the Offender, to which no 
Spec Bail can be requir'd : Then, if 
this is a+ true Definition of the 
Affair, the Concluſion muſt ſtand thus, 
That whilſt a Man carries on a ground- | 
leſs Proſecution to gratify Reſentment, 
Revenge, or other unjuſt Purpoſes, he 
ſhall have Power to require Bail; but, 
when a Reprizal is made for ſuch a 
certain Piece of Injuſtice, none ſhall 
be allow d. This, I hope without the 
e of Algebra, may be prov'd 
cContradictory 
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E Dot know. very ell 1 
ag chis ane, ow 


d | Gn, Thar been of Special. Bell 
d Will create a general LE Diffidence it} the 
0 Nation, and conſequently cramy Trade. 
; and Credit. To this I. mult reply, That 
- I have always eſte too much Credit 
7 - . ror mu e as to pri- 
r — 1 a8 too — RF in 
f a Man m may omg orb more n 
— he can perform, the certain Conſe - 
) pears. Which Muff be Lol to thoſe 
Fr wich whom he has dealt; but ing the 
beer, if no mere Credit is given than 
„ x Band Iz ſhlid Foundation . — 
x foDatoage: can poſſibly enſiue. Lcould 
7 urge much more in Defence of this 
ö Bropalirign, but ſhall content my ſe! 
. to add only tlüs, That I ban diſcern 
! no Reaſon why this ſhould" be eſteern'd 
ä anevollary f. muam > cal da __— 


Scr 


1 * 
; wh; e 
1 ; 4 
* . 
. 
is | . 
A 6 
» * 
* 1 : 
8 


— 
— 


— eee rw Rp. — 
—— — - — 
y J * — 


— 22. 
ac: + eons nar <b—— > L404 - Bert 


——— ————UU— — 
—  —— #p-=- 


— Uy— — er ee ¶ — OO SIM 
_ —— — - 


ROY 
> 


— 


——— —4ẽĩZ — —ä—ä — — 
— — 4 6 


00. 


IO. 


doms ef Eng AAA ami b he 
Liberty is generally reported to be ifi. 
dulg'd, and in no * Part of the 
know World beſides; and yet Coms 
riefte as regularly carried on, Ae ery 
plentifully abounds; wWhieh Obſerva⸗ 
tion; with my Wiſhes that” it ma 
meet with a Happy Bver . 
clude his firſt” | 
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2405 hs dae Arid; is comply a 
ve Wii of. 2 . 1 op 
which Writs of Exigem and. Capias 
Uegatum are grounded,) and: that 
N Fr wry of the Practice of clandeſtine 
Outlawries, equally dangerous to the 
| Parſon, as well as Property of the 
Subject, every. Plaintifſ in any Action 
| Bf Common Law mall, if the Desen 
Adant cannot perſonally be {ery'd with 
any Proceſs, leave à Copy of the 
original Writ at his uſual and moſt 
netorious Place of Abode, N ama 
Aſfadauit made, and filed in che pro- 
per Gourt,) enter the Appearance, 
| and afterwards the Plea of the Gene- 
rel Hive, for ſuch Defendant a8 pre- 
| Fcribd in the faregoing Section, make 

up the Record, convey the Tame 
3 the rie Court of Jugs 
Bren, aud not bakers; 
x _ us n r Lands, ack 
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38 _ _ force ener 
of the L Defendant in uch Manner; 
and-as fully as now by Law enabled 
to do: after an Outlawry obtain d. 
But, if it was impartially conſider d 
what ill Conſequences attend this 
Practice, and the heavy Penalties that 
are incident to it, no Time would be 
eſteem d ſhort enough, or Labours too 
great in removing this great Barrier to 
the Liberty of the Subject. For the 
the Ge Inſtitution ꝓf this Practice 
was only againſt thoſe who abſcond- 
ed, and could not be perſonally ſerv d 
with any Proceſs to anſwer Juſtice; 
yet, the Uſe: of it is ſuch, that no 
Perſon in the moſt eminent Condi- 
tion, or publick Negotiations of Life, 
can eſcape falling under the Penalty 
of a clandeſtine Outlawry. And if 
the corrupt Method of Proceeding m 
this Behalf be duly weigh'd, tis im- 
flible it hould otherwiſe happen; 
r tho the Law / has preſerib'd that 
be Oaclawry ſhall be obtaind till the 
8 3 Pefendani 
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Negula in of the: u. 39 
1 been publickly proclaim d 
upon · the Wye of Exigent five ſeveral 
Court Days in the County · Court; and 
if ſued ina Country where he does not 
| uſually reſide, Proviſion is made by an 
expreſs Statute, that he ſhall in that 
Cate be proclaim d twice in the > Coun- | 
ty⸗Court, and once at the 
Seſſions of the Peace; ſo that the e 
ſuppoſes and provides, that all this 
publick Solemnity ſhall be made uſe 
of before a Sabel is liable to ſo ſevere 
a Genſure, yet, the only Solemnity 
practiſed, zs, that the Sheriff ſuffers the 
Writ to lie in his Office, or the Attor- 
ney keeps it in his Pocket, till ſo many 
Court- Days are paſt; upon which 
the Sheriff returns the Party outlaw'd 
upon the Exigent, which compleats 
| the” whole Affair. Nowe, bet the 
heavy Penalties of Impriſonment with. 
out Bail ; Thea Fo y to N 
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of Siekneſs or Diſtreſs;) ought, with 


Time in doing; to Have, ffe 
feiz'd; or Lands extended at the Mercy 
and Diſcretion of | a Plaintiff; and let: 
without Remedy for Relief, et by 
Bill in Equity, (which is found to 

only an uncomfortable Cordial — 
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Regard to Juſtice and Liberty, ba im- 
posid on a free-born Subject; or that 
the Method here preſcribd tall, as 
3bcertainly ought, — 
muſt be left to the impartial Conſide 
ration of thoſe _ are ks ah. city 
10 promote, as well as ju | 
intended Reformation 3 ; which b ma 
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1 and the . am , one General 
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OP 184; propos d, that all ſpecial 
Heading s at Law {hall be up · A 
arte, add the General Iſſue plead - 
ed, and the ſpecial Matter given in J 
Evidence in all kind of Actions what» 
ever; and that Iſſues at Law may be 
as ſhort md conciſe a8 poſſible, the | 
unneceſſary Addition f 'the'Furata, 4 
hitherto ee of Nifs 
168, be for the future 'O! 


con d hear alledg Libr peil Pleads — J 


F R ee Er. 8 ing, 
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ing, (1 in candies the. ao. Us - Iſa | 


to one, ſingle Queſtion, . and thereby 
enabling the Parties to make a proper 


1 and not be ſurpriz'd by any 


ſpecial Matter to be fend), may be 
as effectually ſupply'd by no Nach ex- 
penſive and delatory Mechod, I pro- 
— either of the two Nr 
following, vic. nnn 
1. That each Party ſhall givs to the 
other Notice in Writing, a. Sufficient 
Number of Days before the 'T, ryal of 
any Iſſue at — of any Piel Mat- 
ter that ſhall be offer d at the lame. _ 
Or thus, which 1 1 raors 
effe&tual, That eac E 
2 to the other, as aforefaid, 4 true 
py of the Briefs they lai} c65 
ae give to their Counſel, and 
nothing to be offer in Evidence at 
the Teyal, but What ſhall be cons 
tain d in ſuch Briesss. 
I doubt not but the a 
of ſpecial Pleadings have been, and are 
daily no,” by the great Delay 
and Hindranc occaſion in the 
= J Adminiſtration 


| 
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Adminiſtration of Juſtice ; and if a 
Method cou'd be preſcribd, whereby 
 Riphe to che fnjur'd might be obtain d 


upon the moſt ealy Terms to the 
subject, (which ſhou'd be the only 


Point in View in all Courts of Judi- 
cature, ) that ought to be cloſely purſu- 


ed, without having any Regard to 
whoſe Purſe or Perſon it may diſob- 
lige. And they are ſo far from an- 


ſwering the End and Intent for which 


'tis inſinuated they are neceſſary to 
be upheld, which is, to aſcertain the 
Matter in Diſpute, and ſet the ſame 
in the moſt correct Light to the Court, 


in order to receive a true Judgment, 


* Z 
- 


are frequently the only 
diverting it from ever re- 


moſt notorious, in ſeveral Inſtances of 
the higheſt Conſequence, where the 


Matter in Difference cry'd aloud for 


ſpeedy Juſtice, that by Cavils and 


Exceptions taken on each ſide to Plead- 


ings, the Merit of the Diſpute in 
queſtion has never once come upon 
the 


44 An Hay for a General 
the Stage, but at laſt gone off, by theſe 
Tricks and Law-Craft, without any 
Determination. And I ſhou'd have 
thought that, as in Ejectment, (which 
is of the higheſt Conſequence and Im- 
portance, and the moſt made uſe of 
any other real Action that our Law 
allows of for the Recovery of Lands, ) 
no other Plea than that of the Gene- 
ral Iſſue, is, and has been in all Times, 
practiſed, the ſame might ſerve as a 
Preſident to direct all others of inferiour 
Nature to purſue that eſtabliſh'd Me- 
thod : For tis a Maxim, that the higher 
Species ſhall include the leſſer, but ne- 
ver the reverſe. But, I ſuppoſe, twill 
be objected, in Oppolition to an entire 
Subverſion of ſpeeial Pleadings in all 
kind of Actions, that one may pro- 
ceed with great Safety to Tryal, (with- 
out the leaſt Danger of being Sur- 
priz d by any conceal'd Matter to be 
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given in Evidence, that the adverſe 
Party ſhall not be prepar'd to make a 
Defence againſt,) with the Plea of the 
General Iſſue, ina real Action, for the 
2 8 Recovery 
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Recovery of a Number of Manors, 
but not in thoſe perſonal, or others. 
Then, I think, the ce muſt ſtand 
thus, That 11 a whole Continent of 
Land Be to be recover d, in that Cale 

ſpecial Plea dings are of no Uſe; but, 

| an Action * brought for a Bunch 
of Turnips that were .produc'd from 
the moſt minute Part of it, then they 
are entirely ſervicable. How this Con- 
cluſion can be demonſtrated by an 
algebraical Problem to correſpond ex- 
actly with Reaſon and the Truth of 


_ Nn I muſt leave to the Deciſion 
f of the Learned, and, in the interim, 
V1 


will conclude this Third og to 3s 
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From the great Delays and Ex- 
pences in obtaining a final 
Judgment at Law, by allow- 
tug ſo many Appeals, by Writ 
. of Error, from the reſpective 
_. Commun-Law Courts, and 
From tbe Want of ſuppreſſing 
© the Practice of bringing Writs 
/ Error toremove ſuch Suits ; 
which might be as effectually 
done by no ſuch Expenſive 
r 
IT is propos'd, that to prevent fo 
1 many Appeals from the reſpective 
Superior Common- Law Courts, by 
which ' Juſtice 1s retarded, the ſame 
ſhall lie from each of them directly 


to the Houſe of Peers. And that the 
expenſive 
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expenſive Weibel of auger Writs of 
Error ſhall be aboliſhed, and, inſtead 
thereof, that the Plantiff lodging, by 
Leave of that noble Houſe, the Iſſue 
| try'd (otherwiſe call'd the Poſtea) 
| with the Clerk of the Parliament, 
within ſuch Time after Judgment hs: 
tain'd in the Courts below, as ſhall be 
| agreeable to the Rules of the Houſe, 
and obtaining an Order to ſummons 
the Defendant to attend Judgment 
there, ſhall be as effectual an Appeal 
or Removal of ſuch Record, to all 
Intents and Purpoſes, as when brought 
thither by a Writ of Error. 
have always been of Opinion, that 
the Allowance of ſo many Appeals at 
Law is, for the moſt part, very op- 
preſſive to the Subject, and a great 
Hinderance to the Execution of Juſtice: 
I doubt nor but the Intent of the firſt 
Inſtitution was good, and that the ſame 
was calculated with a View of having 
the Determination of Property more 
correctly adminifter'd by 15 many ſe. 
veral Dilgeſtions, which might be ra- 
* | 
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tionally ſuppos'd-to be a ood Means 


for the better Diſcovery the Truth. 


But whether the (> hab I propeſe 


to introduce may not, in à much 


ſhorter Period of Time, and at a much 
leſs Expence, as effectually contri» 


bute to the Advancement = Juſtice 
as. the old prolix and ronnd- about Me- 
thod, will be the Matter in debate. 
I know very well that the Writ of Er- 


or is the Old Common-Law Appeal, 
ſuppoſing ſome Defect or Error, not 
in the Nicety of Pleadings, but in 
the more eſſential Part, the Solidity 


and Firmneſs of the Judgment ; and 


where that ſhall be founded upon 


Principles inconſiſtent wath, Reaſon 
and good Conſcience, it may be juſtly 


efteem'd a notorious Error in the Judg- 


ment. I am far, both in this and all 
other Caſes, from deſtroying Appeals ; 
they certainly tend to the Adminiſtra- 


tion of Juſtice, and are abſolutely ne- 


ceſſary to the keeping the ſubordmate 


Courts in good Decorum, and within 
- dug Bundle leſt their Proceeding ſhou'd 


receive 


ve 


timents of the 
ſpective Courts, than there wou'd be, 
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Regulation of the Law. 49 
receive the Cenſure of thoſe Powers 
that are enabled to controul them; but, 
on the other hand, I ſhall ever oppoſe, 
that the Subject ſhall be obligd to go 
aà tedious 4 indirect Road in the 
Purſuit of Right, when as ſafe and 


more convenient Paſſage may be ob- 


tain d. Therefore, I can't eſteem it a 


reaſonable practice, tho' an old Fun- 


damental, that the Subject ſhou'd be. 
| conftrain'd to travel in the Purſuit of 


Juſtice from the Common Pleas to 
King's Bench, thence to the Exchequer- 


Chamber, Ad thence to the Dernier 


Reſort, when he may, at one Leap, 
arrive at the laſt deſir d Haven with- 


out thoſe tedious, expenſive, and fa- 


tiguing Marches ; nor can I conceive 
that there is a greater Aſſurance or 
fairer Proſpect of obtaining a better 
Determination or more correct Judg-. 
ment, by receiving the ſeparate Sen- 
Judges in their re- 


at once, from the Auguſt Aſſembl: of 


the Feen, aſſiſted with that Load of 


E Learning 


\ 


30 0 fe dener! 
Learning on the Wool-Sacks. 1 con- 
fels, indeed, that the Method propos d 
may not only impair the Practice of 
the. Law-driving Party, but take off 

a conſiderable Branch of the Profits 
15 the preſiding Judges of the three 
ſuperior Courts of Law; which, per- 
ws may be the only Reaſons that 
can be aſſign d why this delatory Way 
of 'Proceeding has ſubſiſted fo long, 
or may ſtill continue: But was I to 
entertain any. ſuch ſordid Reflexi 10ns, 
I ſhou'd  efteem my {elf entirely un- 
capable to write for Publick Service, 
and thou'd alſo depart from the Reſo-. 
lutions 1 laid "hg at the Beginning of 
this Eſſay, of ſuffering no other Con- 
ſideration to come in Competition 
with that which wou'd contribute 
to the Advantage and Repoſe of my 
Country in general; which, with my 
Wiſhes that the. great Power, who is 
capable of e Redreſs of every | 
Defell or Oppreſſion, may be mov'd 
to act in this, and all other Articles 
* n * on the ſame 


gener OUS 


generous Baſis, ſhall conclude this 
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From not advancing the Quality, 
and better regulating the Re- 
| turn of Jurors, who are the I 
Judges of the Lives and Pro- 
perty f the Commons of the = 


Kingdom. 


I T is propos'd, that Writs of Venire 
* | Facias and Habeas Corpora Furato- 
vun, for ſummoning Jurors to try 
lues at Law, ſhall be ſuppreſs'd; and 
that inſtead thereof the. reſpective 
Sheriffs of South Britain ſhall ſummon 
one Pannel of Jurors of fifty or one 
hundred Pounds a Year, (or one or 
two thouſand Pounds Perſonal Eſtate, 
ff within Precinct of any City,) con- 
e 22 taining 
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1 1 a N By as e ſhall be. 
eſteem d to be an equal Proportion to 
the Extent of each County; and that 
the Judges trying Iſſues at Law by 
Jury, ſhall cauſe to be hung up in 
Court where they fit a Bag, contain- 
ing as many Balls of Ivory of equal 
ſize, as ſhall anſwer in Number to the 
Pannel of Jurors ſummon d by the 
Sheriff to ſetve at every Aſſizes of 
each County, or for any Tryal at the 
Bar of any of the ſuperior Courts, the 
Pannel and Balls to be both regularly 
number d; and, upon bringing on 
every Hue to Tryal, the Court ſhall 
cauſe to be drawn out Balls to the 
Number of Twelve, and thoſe Jurors,- 
whoſe Numbers on the Pannel ſhall 
correſpond with thoſe upon the Balls 
drawn, out, ſhall be. the Jury to try 
ſuch Iſſue. ® 
A As Jurors by the Eftabliſh'd Laus 
of this Kingdom have ſo great Truſt 
repos d in them, as to be Judges of the 


Uives and Properties of the Subjects of 


it, no N 1 ne will meet 
EY with 
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with any Oppoſition, or Precautions 

eſteem d too much, in providing any 
Meaſures to prevent Corruption in any 
kind, that may be a Means to occaſion 
a Failure of Juſtice. I doubt not but 
Experience has fully provd in max, 
Endes, that the old Inſtitution, 
both as to the Qualification and Re- 
turn of Jurors, is capable of a better 
Regulation; and that the Method here 
propos d, if candidly conſider d, will 

both alleviate, the Subject from unne- 

ceſſary Expences, and conduce more 
effectually to the impartial Determi- 

nation of Life and Property. For, 

firſt, as to their Qualification, which. 

is now confin'd, to ten Pounds a Year 

in all Caſes, except where a ſpecial 

Jury is directed, I apprehend there 

may be theſe too Objections rais'd, vis. 

Impartiality in proceeding, and Ability 

in judging; for as ſuch are generally 
under the Inffuence and Direction of 

their ſuperior Neighbours, may, if 

| themſelves or Friends are intereſted” 

in Matters committed to their Adjudi- 

Wo; E ; cation 


7 An Eſſay for a d GWenuerd 8 


cation, be brought into lis Meas 


| ſures. by them, either by Menaces or 


Promiſes of Gratification, which Men 
of that low Degree and Subſtance may 
be too often liable to. But, if no 
Exception cou'd be made againſt their 
Adminiſtration, in Point of Juſtice, 
yet, ſurely, their Abilities may be 
liable to an Impeachment, for the 


Lowneſs of their Birth and Education, 


being, for the moſt Part, quite deſti- 
tute of all fort of Literature, and 
only bred up to the ſervile but 
uſeful Labour of the Plough, can 
poſſibly procute them no Share of 
Knowledge, equal to what may be 


juſtly expected, and abſolutely ne- 


ceſſary, in thoſe to whom is com- 
mitted the Execution of ſuch impor- 
tant Charges, as the Deciſion of Matters 
Civil and Criminal. Now, as Tryals 
by Juries are a diſtinguiſhing Mark of 


our Freedom, that our Lives and Pro- 


perties ſhall be decided by twelve of 

our Fellow - Subj jects, ſworn to make a 

an Deliverance 10 * with a war 
#=$ 


ed Preſident to direct in Point of Law, 


when Occaſion ſhall require, ſo the 
utmoſt Caution ought to be taken in 
| preſerving this Branch of the Conſti- 

tution, ſo material to the Liberty of 


the Subject, free from Blemiſh and 
Imputation;; but if by the Ignorance 


and Unfitneſs of Juries to determine 


Property, occafion'd by the low Degree 
and Quality that the _ now allows 
them to be of, the Judge i is oblig'd to 
direct how / the Verdict ſhall be found 
in Point of Fact. By theſe Means, in- 


ſtead of having all N is dear and 
valuable to the Subject try d by a Jury 
of their Neighbours upon Oath, the | 


Judge. becomes ſole Arbiter of F 40 as 


well as Law, and thereby encroaches 


upon a Part no way appertaining to 
his Office. Now, as to the antient 
Method of returning Jurors, which 


is till practis d to this Day, I conceive 
it contributes to the creating of need- 


leſs Expences, as well as to the intro- 
ducing of Corruption; for as to the 


ful Inſtance in all lues join d at 
4. Law, 
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Law, the Plaintiffs are oblig d to be 
at the Charges of ſuing out the two 
Writs of Venire Facias and Habeas Cor- 
pora Furatorum; the firſt for the 
Sheriff to ſummon the Jurors, and the 
latter to have them preſent at the 
Tryal; which wou'd be all ſav'd, and 
Juſtice more effectually adminiſter d, if 
only one Pannel was to ſerye in the 
Manner before preſcribd. I doubt 
not but the original Inſtitution of the 
Law in this behalf was good, and that 
the Intent of having Suits determin'd_ 
by a Jury de Vicinito was done, with 
this Suppoſition, That thoſe reſiding 
near to the Place where the Controverſy | 
aroſe, might be-beſt appriz d of the 
Merits of the Fact, and thereby the 
moſt able to determine the ſame ac- 
cording to Right and Juſtice, But tho 


= Fundamental may appear well in 


Theor 2. yet tis by Expence found the 
Reverſe in Practice; for as this Way of 
proceeding gives the Parties early N o 

_ rice of the Jurors who are to try the 
Iſſue in ä _ they and their 

| N Agents 
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Le 


Agents have an Opportunity, previous 


| to the Tryal, to tamper with and bribe | 


them; inſomuch, that, at an Aſſizes, 
tis as uſual to hear the Parties and 


their Attorneys inſtructing the Com- 


mon Juries and Witneſſes with the 


(and almoſt in as plain Language,) as 


the Prompters uſe behind the Scenes to 


the Actors in the Play-Houſe, Now, 
whether the Innovation here propos'd 


of advancing the Quality of Jurors, 
which may be a Means to guard them 


againſt engaging in low indirect Practi- 


ces, and chuſing them in the Manner 


of a Ballot, by which no Party can 
poſſibly know his Jury till the Iſſues 
comes into Court for tryal, (and then 
too late to afford any Opportunity for 


the Parties to make the ill Impreſſions 
already repeated) will anſwer the Be- 
nefit intended to the Subject, muſt be 
referr d to better Judgment; which 
hall conclude this fifth Section. 


"SHOE. 


Marters that ar to come before them, 
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From not limiting a reaſonable 
Time, in which all Tſſues 
joined at Law ſhall be brought 
" to Tryal by the reſpec- 
tive Plaintiffs, (and, in De- 
Fault thereof, not by Defen- 
Adams by Proviſo,) on firid 


Penalties. 


ITI is propos d, that all Iſſues at 
Common Law, ſhall be join'd 
before the firſt Day of the Term, 
next after that in which their Ori- 
ginal Writs {hall be returnable ; and all 
ſuch Iſſues; if the Cauſes of Action 
ariſe within London or Middleſex, 
{hall be * in the ſame Term, or 
Sittings after; or, if in any other 
County, at the next Aſſizes there; 
. . Or 2 


or, if 4 Try be allow'd at the Bar of 
any of the ſupetior Courts, in the 
next Term after ſuch Aſfizes, at which 
ſuch Tryal had been: And, if ſuch 
Iſſues are not brought to Tryal, by 
the reſpective Plainriffs only, if in 
London or Middleſex, the ſecond Term 
after Iſſue join d; or, at the ſecond 
Aſſizes, if in any other County; or, in 
the next Term after the ſecond Aſſizes, 
if allowed to be try d at the Bar; full 
Coſts ſhall be awarded to the Defendant, 
the Iſſues diſcharg d, and the FA 
of Addion for ever extinguiſh'd. s 
I have always n, that, next 
to the Difficulty in ſettling the Iſſues | 
in Tryals at Law, by the needleſs In- 
tricacy of ſpecial Pleadings, which 
are great Barriers' in the Road to 
Juſtice, this Article ought to have 
the Preference to all others, for the 
Delay it occaſions in the Determina- 
tion of Property: For the Law having 
as yet made ,no neceſſary Proviſion 
in what Time, after Iſſues are join d 
at Law, the reſpective Plaintiffs: ſniall 
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be oblig'd to bring the ſame to Tryal, 
nothing is more common, than that 
by this Defect Iſſues have laid many 
Years untry: d; during which Time, 
Plaintiffs have given Notice of Tryal, 
Aſſizes after Aſſizes, and Term after 
Term, and countermanded as often: 
And thus are Defendants proſecu- 
ted for what they are kept in Suſpence 
about; are oblig'd from Time to 
Time to be at the Trouble and Ex- 
pences of producing their Witneſſes 
(who may live remote from the Place 
where their Preſence is neceſſary) to 
attend the Tryal purſuant. to ſuch 
Notices; and after ſo long Proceſs of 
Time, when incapable of making a 

Defence, by the Death, or other Bil. 
aſter of ſome of their moſt material 
Evidence, the Defendants, if living, 
or otherwiſe their Heirs, or other 
proper Repreſentatives are at laſt ſur- 


priz d with Tryal. This Method of Pro- 
ceeding muſt, if duly and impartially 
conſidered, be eſteem'd highly incon- 
ſiſtent with the Rules of Juſtice. | — 
* bo concei 1 
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conceive [ods will by immediately 
offered as a Reaſon in Mitigation of 
the Hardſhip: here alledg d, which is, 
That the Late-hes provided a Remedy 
for all this, by allowing Defendants 
3 bring on (on Failure of the Plain- 
tilfs in ſo. doing) ſuch Iſſues to Tryal 
by Proviſo, pou" thereby have'Power 
to free themſelves from thoſe Delays - 
and Oppreſſions here complain d ef. 
To this I muſt reply. The I can by 
no Means approve this as a reaſon- 
able Expedient, or fit to be impoſed 
upon the Defendant; for, as he is at- 
tack l for a ſuppoſed Injury done, 
he ought; to be treated as one only' ac- 
ting in a defenſive Capacity : But it. 
to obtain Satisfaction for all the ill Ef 
fects that this Practice may occaſion, 
be muſt become active in what he has 
only a Right to be paſſive, by this 
he is "ld to take a Load upon his 
own Shoulders, which his Adverſary 
ought to bear. But, ſay the profel. 
ſors, tho” this Practice may delay the 
| Execution of Jo ſtice, and introduce. a 
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Train of as ill Conſequences as can be 
_ imagined, yet, by Diſputes in Law 
continuing 40 long upon the. Anvil, 
the Expences are enhanced; and ure 
IV it 4 be unteaſonable to | defire 
or expect any Eaſe or Indulgence, or 
even common Equity for the Subjekt, 
in Diminution of the Profits of our 
Profeſſion. This damnable Doctrine, 
and Poſition has ever reigned too 
much in our Conſtitution, to the 
Overthrow of all good. pu blick-ſpiri- 
ted Deſigns; and whether this may have 
the ſame unhappy Fate, the Event 
muſt be patiently expected, which 
3 3 this urn . "Bf 


Ehe Ying al Proceedings in 
the. ſeveral Courts of the King- 
dum in 4 methodical Manner. 


Tl 18 pr fed, that, for the rea · 
I ter 5 an Conveniency 0 "4 the 


3 Suitors, | 
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Suitors, as well as all others . 


i in the Adminiſtration of fuſtice, in all 


Courts of Judicature in the Kingdoin, 5 
all Proceedings whatever, to he tried 


and determined in any of the fame, 
| ſhall be deliver'd by oo Suĩtors to the 


1 — of 7 


proper Officer benny to receive _ 

them, who ſhall make correct Lifty of 
all ſuch Proceedings, and affix Ty ch 
Liſts up againſt the Bar of the 3 2 
where the ſame are to be tried, be 
the Courts ſhall enter upon any Buſi- 
neſs: And all Courts ſhall be e obliged | 

to try all Proceedings in Order, With. 


re 


out the leaſt Deviation, as the fame | 


ſhall be ſet down in ſuch Lifts; on 


ſtrict Penalties. And that the Intereſt of 


what I here purpoſe, may appear more 
plain and intelligible, I ſhall offer theſe | 


two Lifts following as Precedents, to 


direct the Uſe of what I could wiſh 
was purſued, 
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If the Order and Regularity here 
prefcrib'd was ſtrictiy purſued in all 
Courts of Judicature, I apprehend the 
ſame would not only greatly tend to 
a much quicker Diſparch in the Admi- 
niſtration of Wade than can be ex- 
pected from the confuſed Method they 
now proceed in, but ſave the Suitor 
great Expences, which they arenow ob- 
liged to be at in obtaining their ſeveral 
Proceedings to be brought on to Tryal. | 
And it would.redound as much to the 
Eaſe and Conveniency of thoſe who 
preſide in all Courts, as thoſe ho at- 
tend, to have Buſineſs paſs by ſo ſmooth- 
lu in this free and eaſy Channel. For, 
firſt, the Judge by knowing beforehand 
the Extent of the Buſineſs before him, 
might eaſily conceive' whit Time the 
lame would take up in going thorough 
ſuch Suits, and might thereby be able 
to aſcertain the Continuance of ſuch 
Courts in Proportion to the Length | 
or Brevity of the Proceedings to be 
try'd. In the next Place, the Practicers 
would not fail of reaping an Advantage 

N ee 
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Regnlatio 4 of the La 
| by ſuch a Method; for knowing the 
certain Order in which the Buſineſs 


4 6 7 4 , 


they are imploy'd in would come on, 
| they would be able to know what _ 
| Briefs they were firſt to make thems - 


ſelves Maſters of, which would be 


tried whilſt the Scope and Subſtance. of | 


the ſame remained freſh in their Me- 


| mories, and of which, by the Practice 


of poſtponing, or otherwiſe proceeding i 
diſorderly, they muſt naturally be ob- 


liged to undergo the Trouble of a ſe- 


cond Peruſal. Thirdly, the Suitors 


would find the greateſt Account of all 
| others in ſuch a Regulation; for they 


would be able to know thereby the 
preciſe Time when their Suits would 


| be brought before the Court, and, 
F 3 would ſave themſelves 


and Witneſſes the Loſs of their Time, 


| as well as Labour, in giving fruit- 


leſs Attendances, which they are now 


almoſt always expos d to; would prevent 
the Suitors from being put to thoſe 


ſcandalous and extortive Expences of 


feeing Favourites, or other Under- 
r 2 Nrappiog 
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ſtrapping Officers, to obtain their Bu- 
. finels to be brought on in due Time, 
as well as refreſhing Fees to the Prac- 
ticers, which are now, by a ſcandalous 
prevailing Cuſtom, become even a 
common Demand, if the Proceedings 
in which they are retained happen 
not to come on at the appointed Time. 
I have endeavourd to compoſe the 
two Liſts inſerted here, as general 
Precedents of what I propoſe to intro- | 
duce, both in Civil and Criminal 
Caſes, after a Method agreeable to Rea- 
fon: For, as to the firit, I have plac'd 
the Real and Mix'd Actions in the two 
Front Ranks, upon this Foundation, 
that, as thoſe are generally Diſputes 
-of the greateſt Conlequence, take up 
the moſt Time in determining, as well 
as have the moſt Wi tneſſes, who attend 
at the Expence of the Suitors, ſo they 
ought, both with Regard to their 
Conſequence, and Eaſe to the Parties, 
to be in the firſt Place diſcharged. 
Then ! proceed to Offences Criminal, 
** I have firſt placed Trayerſes, 
Wes which 


18 of "the Law. 69 be. 
| hich, being always; join 0 ready for Iſ- | 
ſue ought to be try'd whilſt other Pro- 
| ceedings are preparing for the Tryal, , 
that no Time may be loſt. Then are. 
| ſet down Commitments and Recogni- 
zances ; the firſt of which, who are 
ready, by reaſon of their Confinment, | 
| may be tried, whilſt the others, who 
are at large upon their Securities, come 
in to make their Appearances. And, 
thus, would all Proceedings be ranſac- 
ted in Order and Symmetry, to the Ad- 
vantage and Eaſe of all Parties; which, 
with my Wiſhes, that the ſame may 
meet with its deſir d Effect, ſhall con- 


clude this Seventh Section. 


N vil. 


F rom not inflifling a e 
Penalty on Perſons proſecu- 
9 


xations Snits for Trefſ- 
| paſſes, Slander, and Batteries, | 
than the Law has at preſent | 
Pd. d 


T is . that * the better 
preſerving the Peace of the Com- 
munity, and more effectually prevent- 
ing Actions being brought on trifling 
Occaſions, in all Actions for Slander, 
Battery, or Treſpaſs, where the 
Judge who tries the Cauſe ſhall 
not certify on the Back of the Record, 
that a Battery was prov'd, or that the 

| Thedpais was wilful and malicious 

Or 
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 |# chiefly in Queſtion; if the fury ſhall < . 7 
give Damages to the Plaintiff under 
Forty Shillings, treble Cofts ſhall be I 
S awarded to the Defendant. | 
lem aware that the Legiſlature has 
already interpos d in this Article, in 
providing, by a Statute made in the 
KReign of King Charles II. that, in all 
the Actions above cited, where the 
Plaintiff ſhall recover Damages under 
8# the Value of Forty Shillings, he ſhall 
have no more Coffs than Damages; 
# which, tho' it is a good Law, and has 
contributed much to rhe Diminution 
ſuch ſort of vexations and trifling 
Proſecutions, yet has not entirely cur d 
the Diſeaſe, but is capable of ſurtber 
Improvement. I muſt confeſs, it might 
be a reaſonable Suppoſition in the Legi- 
ſlature, when this Law was enacted, that 
the Penalties provided by it might have 
been ſufficient feQugl y to have an- 
: {ſwered the good End for which it was 
made; becauſe Reſentment muſt be car- 
_ ried to ahigher Degree than can be conſiſ- 
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tent with human Prudence, for any 

. Perſon to engage in any Affair that 
will redound to his own Loſs, purely | 
to occaſion the ſame to his Adverſary: , i 

But ſuch are the Effects of a natural | 
litigious Diſpoſition, or Malice, or the 
Aſcendant that the Superior will af- ; 
ſume over the Inferior, that the R-. 
flexion of an equal Loſs to themſelves 
in ſuch Caſes, will not always ſtand 4 
in Competition with the great Plea- 
ſure and Satisfaction they conceive, 
of occaſioning the ſame Inconveniency | 

to thoſe who ſhall not be ſo able to 
ſupport it. Hence it comes to be too 
often an approved Reſolution in Con- 

troverſies of this Nature, where there 

is no ſolid Foundation of Complaint 

for any Injury committed, that the 
© Expences accruing by the ſame to the 
Parties proſecuting are not regarded, 
ſo that as much, or more, may be 
created to thoſe to whom they have 

| _ profeſſed an Averſion. And though 
uch Practices are highly unjuſt, as well 
as unbecoming in thoſe who make 

„ uſe 
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uſe of them, yet the Law is more to 


|  þe. blamed in not providing effectual 
+ Meaſures to prevent a Diſturbance of 


the Tranquillity and Eaſe of the Sub- 
ject in Caſes of this trifling and vexa- 
tious Nature. Now, whether the In- 
novation I have Here propos d to in- 


troduce 'of incurring the Penalty of 


paying Treble Coſts, where Damages 
are given under ſuch a Value, in Ac- 
tions where the Law at preſent allows 


of Coſts equal to the Value of ſuch 


Damages, be a more effectual Method 
to curb or totally ſuppreſs the future 
Proſecution of them, than the preſent 
eſtabliſhed Fundamental, which, doubt- 


leſs, had the ſame View, tho' imper- 


fectly finiſhed, muſt be left to the De- 


termination of ſuperior Judgments, 1 
hope, impartially, and for the Pub- 
lick Good only, conſidered ; which 
ſhall conclude this Eighth Section. 


+ 


\ 


L n, NP IT = 3 
V7 PEI CEE © 0 * * 8 ** 9 I *** MIME" IL "IE * 
* þ n IEF * 2 "4 ds Woe os. ood PR TTY 0" 9 * — 
0 N * 7 *, net en bite HEN * et "WY Wremen an * "ou N — 
. : ' Op n ⅛60 es ee AE ar ee 
3 * 7 * 8 N 8 F N i N 
. , N 1 
. : ö k * 
- * 8 - 
bs * * 
. o 
* 6 . x 4 
” 
4 1 . * 
» 
* 7 N * n 
q wh % 8 
A . * I 8 1 * $ 
* * 3 a y + 3 ' . * 0 : 
x a —— * L 15 4 3 . ** £1 7 * 2 : 
5 % 1 A 1 $9 1 4 8 
— — 4 by W 4 FE wo & 
- SH 4 * 1 R e * * E 
* . Re 
* 1 * * 0 
3 7” . + ** q 
” Þ : * 2 * $ 1 
8 ; 1 
I " 
e = 1% ab f a 


| ** e 2 £5 1 ny 
MERIT PEST 12 ney 
F | 


"SECT. Ix 


F. rom "the great Dela) ys fre- 
quent l occafion'd by Plaintiffs 
| being allow'd to noiſuit them- 
ſelves, and 3 having Li- 
Berty to hring ſuch Iſſues again 
0 77 al, after full E vience 


55 Siber in the ſame. 


A to prevent any Delay in the 
termination of Property, 8 which 
Juſtice may fail of hiing ſpeedily ad- 
miniſtred to the Party injur d, every 


2 propasd, chat che more effec- | 
E 


Plaintiff at Common Law thall have 
no Power to become Nonſuited, but 
ſhall be obliged, after the Record is de- 
liver d into Court, in order for Trial, 

to ſtand the — and if any Miſ- 
take | 


|  . Regulation of the Law. 75 } 
take or Defect ſhall appear in the Plead- | 
ſtance of ſuch Action ſhall not be duly | 
| ſet forth, ſuch Action . ſhall not be 
poſtpon d by ' reaſon of the fame, 
-but ſhall be razd and amended in 
open Court, and made agreeable to 
the Truth; by which, a juſt and com- 
pleat Verdict may be obtain d. 
9 If the Method here preſcribd, was 
ſtrictly put in Execution, the ſame 
would certainly redound to the great 
Eaſe and Conveniency of the Suitor, 
by preventing many Repetitions of 
that which might at the firſt Offer 
be determined, and occaſion Loſs to 
none but the Practicer, whoſe chief 
Profits ariſe only by ſuch Delays, 
are enrich by the Oppreſſion of their 
Fellow - Subjects, and grow fat b. 
Plunder and Extortion. I have if. 
ways eſteem'd it a great Grievance to 
the Subject, (which will continue to 
be fo, unleſs an effectual Remedy be 
apply d,) and no leſs a Defect in the 
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Conſtitution of our Law, that when 
the Parties in Variance have been at 
the Trouble and Expences of bringing 
the Iſſue to a Tryal, any Mesfure 
ſhould be allow'd to be made ule of, 
occation'd either by Miſtake in the 
Proceedings, or other wilful Default 
of either Party, whereby Juſtice may 
be deferr'd or ſuſpended: For this 
approv'd Maxim ſhould be made. a 


Fundamental in all States and Con- 


ſtitutions, That next to impartial 


Juſtice in the Determination of Pro- 
perty, Diſpatch in the Execution de- 


ſervedly ought to have the Preference. 
For how contradictory is it to the 
Rules of Common Juſtice ; and much 
more ſo to the Strength and Force of 
Reaſon, that for a ſmall Slip of a 
| falſe Concord, the Want of pure Mat- 

ter of Form, or other . e Con- 

trivance, (which, if a more material 
Imperfection, might receive immedi- 
ate Redreſs, by the Means herein di- 
l ) ſo effential a Right due "a 
. ä | the 


* 


the subject, as the el Ane 
ment of Equity, ſhould meet with the 
leaſt Stop or Interruption ? For, as 
the Law ſecures to every Man his In- 
heritance or Property, and protects 
him in the quiet Enjoyment of both; 
is a Common Guarantee, to interpoſe 
her Power and Influence to' 'prevent | 
Violence or unjuſt Acquiſitions; ; that 
the Rich may not depreſs the Poor, 
or the Strong cruſſi Aan the Weak; 
10 her chief Care ſhould be, to ter 
the neareſt and plaineſt Courſe, 
order to arrive” at this great Point, 
and break down all Barriers what - 
ever that may ſtand in the Way, to 
Sus r n 2 Be and eaſy Paſ- 
ſage to the ſame: For, I can diſ- 
cern little or no Difference, between 
Confuſion, or Laws to prevent it, if 
the latter are fix d upon ſo high and 
difficult a Pinicle, as to be out of the 
Reach of any who ſhall have Occaſion 
to ſeek — 2 from them, or, at 
leaſt, produce ſuch Effects in the Pur- 
ſuit of Juſtice, as to render the ſame, 
when 


- d d, 
leſs Lab yrinths, and Circumvolutions 
that are to be paſſed thorough” before 


hs ot 


abc We 


Right can be N This, I con- 


ceive, it fully prov'd, if the com- 
mon Attribute given to the Execution 
of our Laws is true, That the Reme- 
dy is worſe than the Diſeaſe. Now, 
| how pa the Innovation here pro- 


os'd may contribute to give Relief 
. what I eſteem a Grievance, and 
ought to be amended, muſt be ſub- 
mitted. to better Judgment; which 
on ennie this Ninth Sektion. 
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as well us Trouble and Inconveniency 
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I conceive, that the preſent Practice 
of the Superior Courts is to allow of 


Tryals at the Bar, in real Actions, when 


they are of the value One Hundred 
Pounds a Vear, or in thoſe Perſonal, 


of Two Thouſand Pounds; which 1 


eſteem liable to great Exception, and 
capable of Improvement on ſeveral Ac- 


counts, and in none more than theſe 
I ſhall here mention: For, firſt, I have 
always thought, tho our Common Law 
is no where known but . our- 


ſelves, yet the Inſtitution of it, in 


ſending the Judges Ienerant twice a 


Vear thorough the whole Kingdom, 


to aſſiſt and direct a Jury upon Oath 
in the Determination of all Offences, 

_ Civil and Criminal, in the Center of 
the County where they ariſe, excels 
all others in the Chriſtian World for 
the Preſervation of the publick Peace, 
and Eaſe and Conveniency to the Sub- 
ject in obtaining Juſtics, Now, if the 
Aſſertion here laid down of the Excel- 
lency of this Method be approv'd as 


F act, then I muſt infer, that as often 
| 28 
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zs Suitors and Jurors are oblig'd to tra- 


$7.4 


vel abroad, in the Purſuit of that which 
might be as effectually adminiſter d ſo 


near their own Doors, ſo often is the 


brighteſt Article in the Conſtitution 


. invaded. This, I ſhould apprehend, 


may be aflign'd as one of the Reaſons 
to ſupport this Propoſition: But if 
rio regard be had to the Infringe- 
ment of this neceſſary Fundamental, 
nor to the eaſy and ſpeedy Method 
of adminiftring Juſtice, which, doubt- 


leſs, ought to be conſider d; yet cer- 


tainly effectual Proviſion ſhou'd be 
made, that the Expences in obtaining 


it ſhou'd not be near, much more ex- 
_ Eeed the Value of the Matter in difpute. 


But ſo exorbitant are now the Fees 


of all the Practicers, and io exceſſive 


is the Toll for paſſing thorough the ſe- 
veral Barriers that are met with in the 
High- Road to Juſtice, that numerous 
Inſtances may be cited, where the 


Charges of Tryals at the Bar of the 


Superior Courts, have amounted to 
more than the loweſt Value before men- 
G- tion d 
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tion d under which the Courts will not 
allow of the ſame. It may probably 
be alledg d, that Tryals at the Aſſizes 
of eaeh County are only ſubordinate, 
and are therefore liable to the In- 
ſpection and Superintendency of the 
Courts out of which the Action — 
ginally commences; and that Diſputes 
of any tolerable Conſequence had bet- 
ter have a deciſive, tho expenſive De- 
termination in the Courts above, than 
be ſubject to a ſecond Tryal there, 
which they have Juridiction and Power 
to grant. But, I apprehend, that it 
wou d conduce moſt to the publick 
Good, to have all Property of what 
Value ſoever determin' d in the proper 
County; for when the Diſpute con- 
ſiſted only in Fact, one to preſide 
wou d be as effectual as a greater Num- 
ber; and, if otherwiſe, that any Dif- 
ficulty in Law aroſe, the ſame might 
receive an Explanation by the whole 
Court, within the Time allowed to 
move in Arreſt of Judgment, which 
wou'd occaſion no Delay to either Par- 
Ks a PO ON” * 
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. ment, ſhall be } fied b by the Court 


 Pauperis, when their Suits ſhall be ads 


Whether this ot as ty = 
elteem d reaſonable, or not, I muſt. 


ſubmit; which ſhall conclude this 
Tenth Section. | i 
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; Fr rom not  infliting 4 Penalty 


on Per ſous pug to ſue in 
Forma Pauperis, (who 100 
frequently abuſe the Indulgence 


the Law has allow'd them) 


when their Suits ſhall be ad- 
Judg'd frevolous and vexations. | 


Tis vropos'd, that a Corporal pu- 
1 niſhment, by Fine and Impriſon - 


on Perſons admitted to ſus in Forms 


judg d frivolous and vexatious, and 


read voy: to the Diſturbance of the 
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quiet Enjoyment of the Properties of 
the Subject, without any real Founda- 
If tion of Title to what they demand. 
il It is moſt certain, that the Proviſi- 
on which the Law has made in this 
Caſe, is a wiſe and juſt Indulgence; 
nothing being more reaſonable than 
that a Man's Poverty ſhou'd be no Im- 
pediment to his receiving an equal Share 
of the Laws of the Community of 
1 which, as a free Member, he is en- 
titled to, and obtaining from them the 
Protection of himſelf and Property: 
Therefore, I muſt premiſe this as a 
Preliminary to explain what I have 
offer d, that there is not the leaſt In- 
tent or Deſire form'd to cancel or 
a bridge this neceſſary Privilege or- 
ml! dain'd for the Weak and Impotent, 
Il | when they ſhall not deviate from the 
wi! if original Deſign of its Inſtitution, - by 
1 purſuing the Meaſures of Vexation 
and Injuſtice. But as all Laws, and 
1 particularly our own, are liable to A- 
li if buſe and Corruption, be the ſame 
1 form'd -upon never ſo reaſonable a 
. Foundation 
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Fe birnen, ſo if too great a La 


18 given in the firſt Inſtitution of them, 


that which was intended as a Relief for 
a Part, may prove a general Grievance 


to the Whole, which I take to be the 


pr eſent Caſe. For ſuch is the Ten- : : 


derneſs and Indulgence that our Laws 


ſhew to what they ſtile Paupers, that 


all Courts are open to receive their 


Demands ; which, if prov'd juſt, they 


recover with Damages for withholding 
the ſame, as alſo Coſts; but, if on 
the contrary, their Pretenſions are re- 


jected, muſt be exempted from thoſe 
Penalties. that other Subjects, in the 


. fame Circumſtances, are expos'd to. 
And Tm not in the leaſt Doubt, but, 
that under the Protection and Umbrage 


of this Privilege, there are daily and 
numerous Inſtances to be found of Suits 
being commenc'd, where there is not 


the leaſt Colour or Pretence of Right 


to the Property diſputed, but are 
brought with this View alone, that by 
ſuch Controverſies there may be a 


5 Poſhbiliry of Hing ſomething, but 
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nothing can be loſt. Now, as I ap- 
prehend, it wou'd be highly unjuſt, as 
well as unreaſonable, and carry along 
with it a ßting of Cruelty, to deprive 
the Poor and Neceſſitous of the Means 
to procure for them the Benefit of the 
Ia in Caſes of real Equity, fo in 
others, where there is none, nor any | 
other Motive than the Expectations of | 
Advantage ariſing from a Foundation 
of Injuſtice, or the Effects of a ture 
bulent and vexatious Diſpoſition, the 
' - Superior ought not to be moleſted in 
the Enjoyment of his ' Eaſe and Tran» 
quility, or to have his Property invaded 
thus at Pleaſure, with Impunity ta the 
Offender, If a Medium to the two ex- 
tremes cou d be concerted, it wou d 
contribute greatly to the preventing 
the aboveſaid Abufes too frequently 
committed, and be a Means to preſerve 
the Indulgence, allow'd by Law in this 
Behalf, free from Blemiſh and Cor« 
ruption; and whether the Penalty here 
provided may be elteem'd to anſwer 
that End, the Event muſt be expected; 
133 . 
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of the Law. 85 7 


nch Thall conclude this Ele venth 


SECT. XIL 


Fro: rom not aboli ifbing the fo 

_ veral obſolete and mitricate 
Writs, given in Real or 
Poſſe 2 Acfiont, and re- 
duc ing them all 10 that Y 
Hell mem. | 


| 1s propoe'd, that for the ki 


ter quieting the Subjects in the 


Foſſeſſion of their Eſtates, and, pre- 


ſcribing a ſhorter Term in which all 


Demands in Law in real Actions, 


and others here ſet down, fhall be 
made, the various Sorts of Writs, 


given in ſuch Actions, ſhall be re- 


ducd to that of Ejectment; by 


which, alone, afl Lag and Heredi- 


G 4 taments 


= 8 % An Eſſay for. a i Genrral | 


taments, Church-Livings and Dower, 
ſhall be recover'd ; and that: Damages 
for withholding Dower, ſhall be 
given by the Jury, equal to the Meine 5 
Profits receiv d. f 
I can't help being of Opinion, "<> 
the Deſign and Intent of all other 
ſort of Writs given in Real Actions, 
might be more effectually anſwer d, 
and Juſtice ſooner and upon eaſier 
Terms obtain d by Ejectment alone, 
than by all or any of the other an- 
cient Methods: For the Difficulty 
and Abatements of Proceeding in 
ſuch Actions as may not be fre- 
2 put in Practice, may be rea- 
onably ſuppos'd to create Miſtakes, 
and that of courſe muſt occaſion _ 
Delay - Which. wou'd be prevented, if 
the ' ſame was purſued in a common 
and familiar Method, which is there- 
by render d eaſy and. obvious to all- 
Parties concern'd. Now, as the Writ 
of Ejectment, which J here recom- 
ps in all Caſes is the moſt practical, 
and, conſequently, moſt tending to a 
. ſpeedy 
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r, ſpeedy Determination of Property, 
e and thereby moſt conducive to the 


be general Advantage of the Subject; ſo is 
ne tit moſt reaſonable, by limiting a ſnorter 

period of Time, in which the ſame can 
at only be brought, than Writs in other 
er kind of Real Actions are confin d to. 


is, But fo wide is the Difference between 
d, that I propoſe to eſtabliſh, and thoſe. 
er I have only Power to wiſh were ſup» - 
5 preſs d, that by the Inſtitution of the 
n- Ejectment, tis provided, that the 
ty Allowance for the bringing of that 
in Writ, {hall be extended to no longer 
e- = Term than that of twenty Years, to be 
a- counted from the Time of the Title 
„ KM firſt accruing, as wiſely adjudging that 
n Allotment to be ſufficient Warning to 
if purſue a Claim in for a juſt Demand: 
n But, on the contrary, in the other 
e- Inſtances fo great a Latitude is given, 
II as that within the Term of fifty or 
it fſixty Years a real or pretended 
Right may be proſecuted ; which 1 
l, e ſteem a Grievance, and a great De- 

a fect in the Structure of our Laws: 

7 | „ 
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For when a Perſon has been ſo . 


in the uninterrupted Poſſeſſion of a 
Property, and may eſteem himſelf 


ſafe in the ſame, by ſuch a Series of | 


quiet Enjoyment, it may probably, and 
not without Reaſon, be thought hard, 
after that to meet with any Diſtur- 
bance, and have his Title ripp'd open; 
when, by the Loſs of Records, or other 
e Evidence, he may not be in 
a Capacity to make a ſuitable De- 
fence. I conceive, that the e 

here propos d to be introducd, 
Exchange for that already fabliſh'd, 
would greatly contribute to the Re- 
poſe of the Subject; for that a Train 
of ill Conſequences, too numerous 
to be here repeated, may attend the 
Proſecution of the Law, grounded 
upon Titles ſo remote, and upon 
Foundations ſo ancient, which will 
not only interrupt the Peace and good 
Harmony that ought' to be encou- 
rag'd in every Community, but may 
allo produce Injuſtice. For, as it 
ſhould be a fundamental Principle 
inviolably 
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BB inviolably preferv'd in all Courts of _ 
Judicature, to adminiſter Juſtice with 
all imaginable Speed, after Application 
is exhibited before + them in that Be- 
half, fo ought the Law, by which 

alone they are directed in all their 


Proceedings, to have the ſame Conſi- 


deration, in providing againſt Titles 
lying too long dorment before the 


are put in Execution. And the Le- 


giflature, by the Satutes alread made, 
relating to this Head, has ſhewn a 


favourable Conſtruction of what I 
here propoſe, by hmiting a ſhort and 
reaſonable Time, in which the Actions 


there ſpecify'd ſhall be brought, on 


Penalty of having the ſame en 


within that Term. And, whether 


the ſame Maxim may be deem'd ta 


to hold good, in the Proviſion I have 
endeavour'd to form in Cafes of the 
higheſt Importance, that has been the 


| Inducement of limiting others of 
inferior Nature agreeable to the 


ſame Regulation, muſt be ſubmitted 


to 
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to better Judgement; which ſhall con- 
5 clude this Twelfth Section. | 5 
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SECT XIII. 


F rom not inſlicking a bigher I 
Penalty on the Crime of © 


_ Wilful Perjury; on which 
| the Lives and Properties of 
the. 1 2 fo much depend. 


T is propos 4, That, for the more 
1 effectually deterring Perſons from 
committing this Crime, ſo fatal in 
its Conſequences, every one, legal- 
ly convicted of wilful Perjury, in 
any Evidence given, either viva voce, 
or by Affidavit, in Matters Civil or 
Criminal, in any Court of Judica- 

ture in the Kingdom, ſhall ſuffer the 
Pains of Death, and be ſubject to 

all ow” Penalties and Forfeitures, by | 

_ Law 
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Law, inflicted on Felony, without 
the Benefit of the Statute. | 
I have always been ſurpriz d, when 
I have conſider d how much depends 
upon. the Truth of Evidence, and 


| how both the Lives and Properties of 


Subjects, of all Degrees, are expos d 
to the greateſt Dangers, by the Failure 
of it, that the Legiſlature has never 
yet eſteem' d it neceſſary to inflict the 
higheſt Penalty, our Law will admit 
of, on the Commiſſion of this heinous 
and deſtructive Crime. And I can't 
only greatly blame the Law for a Re- 
miſneſs, in not guarding againſt the 


Calamities that might enſue from this 


Defect in the Conſtitution, but muſt 


S alſo be of Opinion, that there are 


Sf eat Inconſiſtences, both with Reaſon 
and Juſtice, in the original Structure 


of it, by inflicting the moſt heavy 


Penal ties on Offences of inferior Na- 


ture, and ſubjecting thoſe of the 


ſuperlative Degree only to ſuch as 
may not be ſufficient to prevent them 
from being committed, or are, in any 


Reſpect, 


a adequate to the Miſchiefs 
and Damages they may introduce. 
This, I conceive, will be the State of 
the Matter in Queſtion, when ſet in 
a clear Light, and there. duly and 
imparially confider d. For our Law, 
eſent, ſpeaks thus, That when a 
* ſhall be convicted of doin g io 
much Injuſtice to his Fellow. Subject, 
as feloniouſly to take from his Perſon 
the Value of Twelve Pence, or of 
other Offences not of much greater 
Conſequence, for ſuch Wrongs, he 
ſhall ſuffer Death, and in a manner 
Jo ignominious as to be an eternal 
Stain to his own Memory, as well as 
| Prejudice to the Poſterity that ma <> 
ſucceed him: But h by fal 
Teſtimony, a Train of as dangerous 
Conſequences may happen, as can 
roſlibly befal Human Nature, fo. 
as that the Innocent ſhall be accus'd, 
and convicted of Crimes for — 
Life or Member ſhall be loft, and 
Blood corrupted ; when Property ſhall 


be alienated from the true Owner, 
| and 
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and appropriated to the Uſe of a - 
- ſpurious Impoſtor; when Reputation 
and Character ſhall be traduc'd and 4 
vilified by pretended Guilr, of what 
the Party charg'd was no way privy 
to; then, for being the Author of 
ſuch monſtrous Cruelties, a ſmall 
Fine, attended with the infamous 
Puniſhment of the Pillory, muſt be 
adjudg'd to be a ſufficient Compenſa- 
tion. If I have here ſet forth the Truth 
of the Fact, as well as the Proviſion of 
the Law made in this Behalf (in both 
which, Pm not apprehenſive of ha- 
ving committed the leaſt Error) it muſt 
be referr d to the mature Reflection of 
every impartial Neader, whether this 
Fundamental calls for an immediate 
Redreſs, or is fit to be continued in 
the Ancient Channel. I own the 
Matter here treated of, is a very 
. copious Subject, and ought not to be 
lightly and ſuperficially handled, but 
ſhould deſervedly be repreſented in 
ſuch full and 1 as that 
the Importance 0 it may receive 2 
i ; tr ue 


96 An Eſſay for a Genera! 
true Impreſſion: And ſhould I deſcend 
to Particulars, and make a Schedule 
of all the Misfortunes and Diſaſters 

that the Sin of Perjury may accumi- 
late upon Mankind in general, and 
produce all the Arguments that may 
obviouſly occur in Defence of what! 
here propoſe, of inflicting the moſt 
ſevere Penalty to prevent a Crime ſo 
highly deſtructive and pernicious, 
from being committed, the ſame 
would appear ſo numerous, as to 
ſwell this Treatiſe much above the 
Compaſs in which it was deſign'd to 
to be contain d. But when I ſay, in 
eneral, and have here prov'd in the 
once, that all that is dear 
and valuable to the Subject, (if Loſs 
of Life, Member, and Eſtate, is 
eſteem d ſo be) entirely depends 
upon the Subejct- Matter of this Arti- 
cle, I conceive, every Thing neceſſa- 
ry to enforce my Propoſition, is ful- 
ly compris d in that ſhort Aſſertion; 
which {hall conclude this Thirteenth 
Section. „ 


SECT. XIV. 


| From not infliting a ber Pe- 


229 on that beinous Offence 

Barret. y, ſo pernicious 
to the Eaſe and Trauquik- 
ty . the en. 3 I. 


N propoſed, that for more 
effectually ſecuring Peace to the 
Subject, in the Enjoyment of Private 
Property, which is too frequently in- 


vaded by thoſe who were rather in- 
ſtituted to preſerve it, every Pro- 
feſſor or Practicer of Law, with 


in the Kingdom, legally convicted 
of Barretry, ſhall ſuffer the Pains of 


Death, and all other Penalties inflic- 
ted by Law. on Felony, without the 


Benefit of the Statute. 
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I believe, there is not any Offence . 
cognizable by our Law that tends 
more to the Diſturbance of the Re- 
pole of the Subject, or that is more 
frequently committed, or, when de- 
tected, is more rarely taken Notice 
of, or, at leaſt, to any Effect, by a 
vigorous Proſecution, than that of 
Barretry. It is greatly to be wiſhd, 
for the Good of the Publick, that 
for Offences of this Kind the Law 

was not only put in Execution, as of- 
ten as Occaſions ſhould offer, but that 
a Puniſhment was alfo provided by it, 
ſuitable to the Heinouſneſs of the 
cs. > | 

Indeed, I conceive, a true Reaſon 
may be aſhgn'd why Proſecutions of 
this Kind are not more frequent; 
which is, that all Courts of Judica- 
ture are ſo inclinable to ſhew ſuch 
Countenance to the PraCticers, in 
any hard Treatment that the Suitor 

may receive from them; and the Dif- 

_ Heulty of obtaining any juſt Repriſal 

from that Principle, or, at leaſt, if 
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_ otherwiſe, for any moderate Trouble 


or Expences, that the Parties injur'd 


| chuſe rather to be indolent, and reſt 
contented with the Injuſtice, than to 
be harraſsd and involved in ſuch 


Perplexities as muſt attend the Pur- 
ſuit of Right. And this Aſſertion is 
prov'd true, almoſt by daily Experi- 


ence; when exorbitant Demands are 


made by Practicers; and that the 
greateſt Part of the ſame, ought in 
Juſtice to be reduc'd : Yet, by the 


endleſs Windings and Evalions that 


are made uſe of, to prevent their 
Corruptions from receiving a juſt Cen- 
ſure, the Charges are ſo enhaunc'd, 
as torender any reaſonable Abatement 
in the ſame fruitleſs, to the Party in 
whoſe Favour it is obtain d. I ſhall 


decline making any other Reflection 


on this Head, than to declare my 


Sentiments, That ſuch Proceedings in 


Courts and judicial Officers, who 
ought to have no other View, than 
that of an impartial and ſpeedy Ad- 
vancement of Right, are not agreeable 
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to the Intent of their Inſtitution. But 
that I may proceed to the Matter now 

in hand, I apprehend, the conſidering 
the ill Conſequences that Barretry 
occaſions, both with regard to the 
Diſturbance of a free and eaſy Inter- 
courle of Life amongſt the Members 
of the Community in general, and 
to the Waſte and Deſolation of pri- 
vate Property; in widening Breaches, 


and preventing Diſputes relating to 
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the ſame, from being in a ens, = 


and amicable Manner compremis'd. 

Z indie os Area eas {| 8 
The Penalty inflicted by Law on ſuch 
Offences, is no way adequate to the 
Injuries that are derived from them: 
For when a Perſon, to encreaſe the 
Profits of his own Profeſſion, has 
ſought all Opportunities to ſow ſuch 
Seeds of Diſſention, as thereby to 
enflame the whole Neghbourhood 
where he lives, (which muſt intro- 
duce as miſchievous and fatal Conſe- 


W - - 18 as human Reaſon can poſ- 


generally, with too great Lenity, diſ- 


| penccs 


ences with a ſmall Fine, join'd per- 
5 ge to a ſhort Impriſonment and the 
Pillory, (Which are ſeldom put in 
Execution to the full Extent,) as an. 
ampleRecompence for ſuch notorious 
Wickedneſs and Corruption. And 
this ſort of gentle Treatment, (for 
it can hardly be ſtiled Puniſhment, 
conſidering the Nature of the Offence,) 
neither diſcourages ſuch Practices from 
being once committed, nor when they 
are done, diſables the Offender from 
relapſing inro the ſame Crimes. For 
when ſuch a Conviction is over, and 
the Sentence ſatisfyd, the Delinquent 
is ſet at Liberty, and may return 
again into the ſame Country where he 
had before ſpread ſo dangerous an In- 
fection, and lies under no Incapacity, 
following the ſame Profeſſion which 
he has brought ſuch Diſgrace up- 
on, and ſo much perverted to the 
Wrong of Mankind, but may purſue 
the ſame Courſe of Life as formerly; 
only, in all likelihood, to a higher 
Degree in Reſentment, for ſuch a Pro- 
H 12 ſecution. 
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102 An Eſſay for a General 
ſecution. And theſe Practices are not 
more pernicious than frequent: For 
I have always been of an Opinion, 

that the long and expenſive Contro- 

verſies ſubſiſting in private Families, 
= (which never fails of producing 

E > Confuſion and Penury, as well as 
making ill Blood, and preventing that 
good Harmony which ought to be pre- 
ſerved there) are generally to be attri- 
buted to ſome Poiſonous Snakes of 
this ſort of Breed, who thrive by the 
Plunder and Wreck gain'd by ſuch 
Storms. Now if this Offence is at- 

- tended with. ſuch ill Effects as are here 
Rated, I ſhould efteem no Penalty the 

Law could inforce, too great for the .. 
Natute of the Crime. But, whether | 
1 what I have propos d, may be thought 

to harſh, or what now inflifted too 

gentle, muſt be ſubmitted; which ſhall 
conclude this Fourteenth Section. 
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SECT. XV. 


From the exceſſive Furifiio 


of the Courts of Equity (the 

 preſent.Gulph for the Beier. | 
mination of all Diſpmes) in 
 ftlaying Suits commenc'd at 

fri by junction, and con- 
auing to thoſe Courts ouly the 
Cqgnigance of deciding Pro- 


perty in ſeveral Branches, 


. which don d, with. greater 
| Eaſe and Speed to the Subject, 


be determin d i in the Courts o 


2 is e that for the better 
curbing the growing and exorbi- 
tant Power of the Courts of Equity, 


no Writ of Injunction to ſtay Suits 
* .  commene'd | 


ow. 
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. 


commenc'd in the Cgurts of Law 
ſhall, for the future, iſſue out of thoſe 
of Equity, upon the Defendant's Mo- 
tion for a Dedimus Poteflatem, as uſu- 
al; but, upon the Plantiff's Neger ; 
for the lane” a Petition ſhall be pre- 
ſented to the Court, who ſhall, gee 


upon, appoint a ſhort Time for all Par- 


ties to attend, when the Allegations 
on both Sides for and: againſt it ſhall be 
argued; and, if the 8 in Diſpute 


is adjudg d to be capable of receiving 


a full Determination at Common Law., 


no Injunction ſhall be allow'd, but, 
by Order grounded upon ſuch Petition, 
the Bill in Equity ſhall be diſmiſt, 
with treble Coſts to the Defendant. 
The boundleſs Power of the Courts 
of Equity in the Kingdom, has not 


only been a Complaint tender d for 


Redreſs, almoſt, in all Reigns, but a 
great Grievance to the Subject i in every 
And, if there was real Ground 
5 for ſuch Complaints formerly, the ſame 
ought now ſurely to ſubſiſt in a 
_ Degree, for chat their Juriſdic- 
- tion 
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tion daily encreaſes, and is extended to 
a greater Latitude than has hicherto 


been known,; inſomuch, that three 


Parts in Four, either in Number or 
Value, of all Diſputes relating to Pro- 
perty, inſtead of being decided by that 
eaſy and excellent Method preſgrib'd 
by the Common Law, are ſubjected 
to wait the tedious and expenſive Des 
terminations of thoſe Courts. And 
when I conſider the Superintendency 
and Authority that thoſe Courts either 
have a Right to, or do aſſume, over 
the Common Law, I ſhou'd not be in 
the leaſt ſurpriz d if that whole Fa- 

brick was quite ſubverted and render d 
uſeleſs, which I ſhall endeavour to 
prove by this one Inſtance following 
viz, Till ſuppoſe a Demand is com- 
menc'd at Law for the Recovery of a 


Property that is never ſo obvious, and 


may. with the greateſt Eaſe, receive 
_ ample Satis faction and correct Juſtice 
there; yet the Courts of Equity be- 


ing open to receive all Applications 


that ſhall be tender d there, under the 
Notion 


+ 
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106 An Eſſay for a Genera! 
Notion of Relief from Hardſhip and 
Oppreſſion, that may be met with elſe- 
where, an Injunction is of courſe 
granted, upon the Defendant's praying 
a Dedimus, till the anſwer ſhall come 

in, (till which time all Proceedings 
muſt . be at a profound ſtand, ) and there- 
by the Court enabled to form a Judg- 
ment, whether tis more expedient that 
ſuch a Matter ſhou'd be confin'd to a 
Determination there, or ſent back to 
the Court of firſt Reſort; then, the 
next ſtep to be made, in order to re» 
move this Barrier, is to make Appli- 
cation for a Diſſolution of the Injunc- 
tion; which if thoſe Courts ſhall not 
think fit to grant, but ſhall conceive 
an Idea, and from thence form a Re- 
Jolution, of retaining the Deciſion of 
that Property within their own Power 
and juriſdiction, by that Embargo alone 
there 1s an End of the common Law. 
I apprehend, that a Power ſo extenſive 
as this is, and which, if not in due 
Time controul'd, may at laft end in 
Arbitrary Proceedings, ought not to 
os ol | be 


* n r EE, fe. . SE EEE: Tt 2 1h ae a 3+ . ann 3 L 5 L 7 7 
Be 6 EA ns th Da re e eeiet 62% a6 N e R : Ol 9g 0 GRE Leg»: of 
1 * 2 INT: mY 4 * 8 * FEE / C 5 : -$ - - * 4 3 3 [4 
*. a 55 1 e y . ©. \ whe ONLY | : 4 wy 
25 p : 1 5 4 
1 b . , « 
; * . P * 8 
- : ” p F * : * - 
5 : : | : 
— ” * £ 
a po e 4 7 70 | | e TY 22 10 
( % 
, „ 
x Ol 
/ . x 
”. 


* 


not awanting to 


be veſted in one ſingle Hand. I wou d | 
not be underſtood, when I am endea - 


_ . vouring to introduce the moſt eaſy Me- 
thod for the Deciſion of Property, which 


muſt unavoidably check the Progreſs 
of the Courts of Equity, that thoſe 
ought to be ſhrunk in their Power or 


ſuppreſs d (as the Courts of Star- Cham-— 


ber, and others, have been by the Le- 


giſlative Authority,) for any exorbitant 
Practices, (except thoſe of Delay and 
Expences,) or unrighteous Judgments, 
having always had a quite different Sen- 
timent of their Proceedings, and that 


no fairer Opportunity cou d be afford- 
ed for an exact Adminiſſfation of Ju- 
ſtice than there, eier Patience was 

upport the Delay, and 
Money to defray the Expences, till 


the ſame cou'd be obtain d: But, this 
I will pretend to affirm in the Behalf 


of the Excellency of the Common 
Law, that whatever Branches of Pro- 


| perty the Courts of Equity are calcu» 
lated to determine, whether, as to in- 
forcing the Execution of Truſts, (the 


Cognizance 
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Cognizance, of which is peculiar to 
them, ) ſtating Accounts, or any other 
Matter, the {ame cou'd be as effectu- 
ally adminiſtred by the Common Law, 
with Regard to Juſtice more ſo, with 
that of preventing Delay and Expences, 
and molt of all ſo, with that of Eaſe 
and Conveniency to to the Subject. 
Now, if I have committed no Error 
in ſtating the Uſe and Conveniency of 
that Ancient Inſtitution, which I own 
. myſelf to have the greateſt Tendency 
and Regard for, and whole Growth I 
wou'd earneſtly endeavour to promate 
and have, with no leſs Exactneſs, de- 
ſcribd that exceſſive Power which 
Eclipſes her Rays, and obſtructs them 
from ſhining forth in their full Luſtre; L 
I can diſcern no Reaſon, why the ſolid - 
uniform Foundation of the One ſnou'd 
not be built upon, and made ſtill more 
ſtately and flouriſhing, out of the 
Ruines and Demolition of the other, 
which will lead me to the Purſuit of 
ſome other Conſiderations, which Icon 
ceive may contribute to the Advance- 
2 ment 
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| - Regmlation of the Law. ro 
ment of theſe Purpoſes, and ſhall there | 
fore conclude this Fifteenth Section. 
eee 
From not allowing Debts due up- 
on Bound, either againſt tbe 
Opbliger or his proper Repre- 
ſentative, to be recover d only 
by Action at Common Law. 
: II is propos d, that for the better 
== enforcing rhe excellent Uſe of the 
TS Common Law, all Debts due upon 
Bond, whether ſued for againſt the 
'Obliger in his Life-time, or his Heirs, 
Executors, or Adminiſtrators, after his 
Death, ſhall be recover d only by Ac- 
tion at Law; and all Bills filed in 
the Courts of Equity for any De- 
mands grounded upon ſuch Securities, 
ſhall be diſmiſſed with Treble Coſts to 
the Defendant. | e 
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I am appris d how the Law in this 
Caſe ſtands; that Debts due upon Bond 
are recoverable by no other method 

than by Action at Law againſt the Per- 
ſon of the Obliger, and how the ſame 
is deverted, when Means are taken to 
obtain ſuch againſt thoſe who ſucceed 
him: For when the ſame affect the 
Heir, Executor, or Adminiſtrator, un- | 
der the Pretence of diſcovering the 
certain Limitation of the real Eſtate, 
for which the Heir is an{werable, or 
obliging the other to come to a true 
and regular Account of the Aſſets of 
the Deceas'd, the Creditors all fly to 
Equity, and inſtead of purſuing that 
Tpeedy Gircuit of Juſtice by Law pro- 
vided for the Recovery of ſuch Debts, | 
in the firſt Inſtance, are thus deverted 
from paſling in that Channel, in Ex- 
change for another much leſs commo- ' 
dious and beneficial. I only deſign to 
include Benefits ariſing to the Suitors ; 
for there is ſo wide a difference in the 
Profits accruing to the Practicers, be- 
tween Diſputes in Law, and thoſe in 


3 Equity 


W 
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Regulation of the Law. 111 | 
his Equity, by the quick Diſpatch of tze 
nd one, and the ſlow and difficult Marches 
d of the other, that I can, without the 
r- Spirit of Prophecy, eaſily determine, 


1e by whole Inſtigation, and for whole 
to Advantage, this Method of Proceeding 
d is promoted. And it is impoſſible 
e that the Decay of a general Uſe of 
. the Common Law can be juſtly attri- 
bh bured to any other Cauſe than that 1 
BY laſt mention d; for the whole Syſtem 
= has been compil'd in ſuch admirable Or- 
Y der and Symetry, that there is, in the 
Ff firſt Inſtitution, ſuch ample Proviſion 
0 made to anſwer every Occurence, and 
. redreſs each Grievance in human Life, 
that none can receive any juſt Occa- 
| ſion to Teek Refuge elſewhere, againſt 
Hardſhips or Severities impos'd by her 
Judgments, or for not affording as 
effectual Remedies for the Advance- 


ment of Right, as any other Judica- 
tures can pretend to. But, as the Ar- 
ticles next following relate to the veſt- 
ing the Common Law with ſuch Pow- 
ers, as may further extend the Bounds 
43 je, LS and 
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Opportunity will offer to enlarge upon 
the excellent Contrivance of the _ 
Frame, and enumerate the ſeveral 
Particulars, in which it confiſt; I ſhall 


decline now to urge any Thing more 1n 
Favour and Support of this Propoſition, 
and muſt Fin ore, conclude this Six- 

teenth Section. | 
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later, " 10. be recover on- 


ty by Aclion at Common 
Lau. wat ee ee 


W ＋ is propos'd, for the more TY 
: and ſpeedy Advancement of 
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from which Legatces may the moſt ef- 
fectually receive the Benefit intended 
them by Teſtators: All Portions and 


acies, if charg d upon perſonal 
Aſlets, ſhall not 595 confim d to be 


5 ſued for either in the Courts of Equi- 
2 or thoſe! Eccleſiaſtical ; or if 


rgd upon Lands and Beisein 
ments alone, then to the Courts of 
Equity, according to the preſent eſta- 


bliſh'd Regulation; but Wall be. reco- 


ver'd by Action at Common Law, 


and to 4 Precedence in Payment, 
next to Debts grounded on ſimpis Con- 
tract: And all Bills filed in the Courts 


of Equity, for enforcing a Compli- 
ance in either of theſe Branches of 
Property, ſhall be diſmiſt with treble 
Coſts; to the Defendant. I can't help 
being of Opinion, that the Method 
here preſcribd, tho contrary to the 
preſent Eſtabliſhment, and what has 


been practiſed for a long Series of 
Time, would, notwithiſtanding, be 


a Means to eaſe tlie Subject of a hea- 


by 


* 


by the Delay and Expences condlancly 
attending the Determination of Pro- 

perty in the Courts of Equity,) which 
hitherto they have been expos d to, 


N 14 nag ts ſſo ay a — 


and in every. Reſpect as effectually 
conduce to e Advancement of 
Juſtice. It .muſt be confeſs d, 
that what I here propoſe to intro- 
duce would not only be an Inno- 
vation in the Structure of our Con- 
ſtitution, but alſo, greatly impair 
the Proceedings, and eclipſe the Gran- 
deur and Juriſdiction of thoſe Courts 
that have hitherto exercis d a para- 


mount Sway and Authority over all 


others, and pretended to a ſort of In- 
fallibility in their Decifions; which 
can't. be temper d by any other Allay 
than that of impartially conſidering, 
whether the old or new Inſtitu- 
tion would better anſwer the End, 


for which all Laws either are or 


ought to be calculated, of well ' go- 
verning that Community over which 
they preſide. For tho' Injuſtice may 
not be ſuffer d to be committed with 


Impu- 


* 


— 
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m, or Grievances fail of being 
| redreſs#d in the Generality, yet, I 
_ apprehend, no Laws can be deem'd to 
| govern well, or, at. leaſt, to be well 
executed, when Methods not ſo a. 
greeable to the Indulgence and Conve- 
niency of the Subject are preferr d, 
and others more conducive to thoſe 
Ends poſtpon d. And if no Regard 
be had to the Judgment and — | 
mendations of this Author, who acts 
only in an inferior Spheregof Life, 
yet if the Sentiments of the greateſt 
Oracles that ever were converſant in 
our Laws, are prov d to be coreſpond- 
ing with them, they ought, upon: 
that Account, to be receiv d with 
more Weight, and to make a deeper 
Impreſſion: For whoever will have 


| Rechnife to the Writings of the Judi- . 


cious and Learned Coke and Hale, will 
find; that they applaud the Excellency 
of the Common Law above all others, 
and would enforce the abſolute Uſe 
of it : They always expreſs an utter 
Abhorrence toall written Evidence, as 
x 1 bighl7 
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highly liable to pervert the Truthand 
introduce Fraud; and extol the ex- 
quifite Method of trying Property by 
a Jury, who are guided by living 
Teſtimony and Records, as the moſt 
ſafe and infallible Means in the World, 
to obtain a juſt deciſive Sentence. 
And one of the learned Gentlemen a- 
bove cited, in diſplaying upon the ad- 
mirable Structure of the Common Law, 
in being provided with all the Materials 
neceſſary go advance Right and E 
that any other can pretend to, affirms, 
that the Chancery has, in Proceſs. of 
Time, uſurpd a Power of deter- 
mining Property, which was no way 
incident to the original Inſtitution of 
it, as being only firſt eſtabliſh'd as an 
Ofeina Brevium, (not à Court of 
juſtice,) to be ſubordinate Officers to 
the Common Law, in making out the 
Writs and Precepts for the Execution 
of their Judgments. And thus we 
find, that one hir'd in the Capacity 
of a Servant, may at length, by too 
much Favour and Indulgence, be- 
| come 


come to be the Maſter. Now, the Aſ- | 
ſertions of theſe two eminent Perſons, 
are not only to be rely'd upon from 
their great Abilities, and Strengthz and 
Force of their Reaſon, but are provid 
true by almoſt daily Experience: For 
ſo great a Tendency and Regard have 
the Courts of Equity to the Efficacy - 
of a Tryal -at Law, that their tender 
Conſciences are never ſo well ſatisfy d, 
nor never in ſo good an Ability to de- 
eree, according to right Reaſon and 
Juſtice, as from the Information 
they receive thereby; by which, it 
ſo frequently happens, that in Caſes 
of the higheſt Conſequence, Iſſues at 
Law are directed; and that the Equi- 
ty reſervd, ſeldom produce more 
than an exact Adherence to the Ver- 
dict found. But that I may proceed 
to the Subject- Matter of this Article, 
and ſhew my Reaſons why Portions 
and Legacies, whether charg'd upon 
Land or Aſſets, may be as effectually 
recover d at Common Law, as in E- 
quity. I ſhall begin with thoſe af - 
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fecting the Inheritance, I conceive an 
Idea, that a Teſtator has bequeath'd 
a Portion to his Child, or Legacy to 
his Friend or Relation, and has 
charg'd his Real Eſtate, or ſome Part 
thereof, with the. Payment of the 
lame : The uſual Courſe of pro- 
ceeding, on Non-performance of the 
Requeſt, is to file a Bill in Equity; to 
which the Heir and Truſtees in the 
Will are made Parties; and after 
Proof taken by written Evidence, if 
there appears to be no Entail, to pre- 
vent the Teſtator from making a free 
Diſpoſition of the Eftate ; a Decree 
is made for a Sale of Part of it, or 
to oblige the Heir and Truſtees to 
make Payment of the Portion, with 
a Writ of Execution to enforce O- 
bedience to the Decree. Now in 
this Caſe, if an Action at Law was 
brought againſt the Heir, and the Teſ- 
. tator's Title and Power of deviſing 
was clear'd up by producing of Deeds, 
and Evidence given viva voce to the 


Jury, and Damages awarded by them, | 
© Tbs. equal 


4 
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equal to the Portion or Legacy left: 
and after Judgment had, the Lands 
charg'd therewith to be extended till 
{ſuch Damages and Coſts were fatif- 

fy'd; I ſhould be glad to be inform d, 
why this laſt Expedient (if made 
practicable by the Legiſlative Autho- 
rity) might not, in every Reſpect, be 
approv'd better than the other Me- 
thod now in Uſe. Now, in the other 
Inſtance, if a Legacy is left charg d 
upon Aſſets, a Bill in Equity muſt be 
filed againſt the Executors or Admini- 
ſtrators, to diſcover of what Value 
the Teſtator's Perſonal Eſtate was, and 
how the ſame has been apply'd, and 
the Parties to be examin'd upon Inter- 
rogatories before a Maſter, that there- 
by, the Accompt may be ftated and 
reported to the Court, in order for 
a Decree there: But. inſtead of this 
Method, if an Action at Law was 4 
brought by the Legatee againſt tzje 
Executors' or Adminiſtrators, and all 2 
this Proof had before Auditors aſſign d, 
as in an Action of Accompt, who 
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the Accompt of the Teſtator's Per- 
ſonal Eſtate, in order for the Jury 
to aſſeſs Damages equal to the Value 
of the Legacy left; if there appeard 
to be Aſſets remaining, after all Debts 
paid, ſufficient to anſwer the ſame, 
J am at a Loſs to diſcover the leaſt 
Colour of any ſolid Objection, why 
this Way of Proceeding ought not to · 
be, in the higheſt Degree, preferr d 
before the — For the Deciſion 
would be procur' d much ſooner, the 
Teſtimony more ſafe, and the Ex- 
pences much lighter. And this laſt 
Conſideration, in all likelihood, may 
be the true Reaſon why the 1 
moſt conducive to Delay and Oppreſ- 
ſion ſhall be purſu'd, =—_ the other, 
which would have the contrary Effect, 
be neglected and, depreſs'd ; which 
ſhall conclude this Serenceenth Sec 
| tion. 
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From tbe great  Expences mY 
cruing to the Suitors, by 
the volummons Mt 2thod of 
drawing up the interlocutory 
Orders and final Decrees of 


the Courts of Equity; and 
| from the Want of ſhortening | 
the interlocutory ' Proceed- 
ings, and better regulating 
the Practice of thoſe Courts 
in ſeveral Particulars. 


Tis propos dd, that the better to 
prevent the great and unneceſſa- 
ry Expences hitherto occaſion'd, for 
Want of a better Regulation of the 
Practice of * thoſe Courts, in theſe | 
ſeveral Branches following, viz, . 


Ir J. * 
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L * EY FA many Motions, or 
preferring Petitions, previous to tbe 
final n 


U. In kling original affidavits and 
** examin d W on 


III. in the vol uminous Method of 
drawing up the interlocutory Or- 
ders and Decrees, by inſerting the 

needleſs Recitals of all the former 
Proceedings, practis d for no other 
Uſe than to encreaſe the Profits of . 
the Offices concern di in the ſame. 


IV. In keine too long Time 83 5 
Defendants are allow d to diſmiſs 
Bills for Want of Proſecution. | 


V. In the tedious Method of ſelling 
Eſtates decreed to be e ſold hs thoſe 


Courts. 


Ty The Manner of viccreding, hits 
ter directed, be purſued, which, I 


conceive 
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conceive, wou'd give Baſes in ae” Part 


before. alledg d to want Redreſs. 


Now, as to the firſt, I propoſe that 
all Writs, either to {wear Defendants 


' Anſwers to Bills filed, to aſſign Guar- 
dians for Infants, or hare. ſhall 


iſſue forth without any Motion or Pe- 
tition for the ſame ; and in like man- 
ner, Publication to paſs the firſt Term 
after ſuch Anſwer put in, and each 


| Cauſe ſet down for Hearing, whether 
upon Anſwer, Plea, or Demurrer, (in 
Order, and without any undue Pre- 


ference, as Publication ſhall paſs in 


'the fame) i in the ſame Term; yy all 


other neceſſary Proceedings, previous 


to the final Hearing, to be had with- 
out any additional Charges to the Sui- 


tor, as hitherto oblig d to, in obtain 
ing Leave of the Court for the ſame; 
which might eaſily be done, if a ge- 


neral Rule was preſcrib'd in what Man- 
ner all ſuch Proceedings ſhou d of 
0 Course * forth. 


For 


For why may not all ſub 
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Proceſs go out without Leave, as well 
as the Subpena, which has always done 
ſo, without any other Authority, than 

that of a Certificate from the proper. 

Officer that a Bill is filed? For, who- Il 

erer will inſpect a Bill made for the 

Charges of a Suit in Equity, will find, 

that two Thirds of it are occaſion d by 

the numerous Motions and Windings 
precedent to the final Hearing, which, 
if any Eſtabliſhment cou'd be made 
to prevent, as doubtleſs there might be, 

ſo great a Weight ought not, in any 
ne ibs fad e the Balrom, 
Now, as to the Second, I propoſe, 
that all Original Affidavits ſhall be en- 
groſs d on Parchment, cut in the Shape 
of a Roll, for the Conveniency of 
folding up, and ſuch to be read in 

Court, and afterwards kept on Record, 

which will be as effectual to preſerve 
the Teſtimony from being extinguiſh'd, 

as the preſent Practice of filing them, 

and fave the Suitors great Charges they 
now are exposd to in purſuing that 
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Method. But, tho' this Propoſition 


might produce all the good Effects, 


of the Suitors, yet, it will quite ſup- 


preſs an Office in the Law, and carve 


out leſs Work for the Practicer, and, 


therefore, whether it may meet with 


Approbation or not on theſe Ac- 
counts, may not be a little dubious. 


Nou, as to the Third, I propoſe that 
no Recital of any of the former Pro- 


ceedings be made in any interlocutory 
or decretal Order, but that ſhort: Prece- 
dents in both Caſes be eſtabliſh d, 


ſufficient. only to expreſs fully the 
Scope and Subſtance of the Matter 


order d or decreed. - For by the pro- 


lix Method now: us d in drawing up 


ſuch Orders, Buſineſs is not only. 


delay'd, but the Suitors put to an 


extravagant Expence, inſomuch, that 


a decretal Order, the Subſtance of 


which might be compriz d in a very 


ſmall Compaſs, is ſwell'd to the Size 
of an ordinary Bundle; and in ſome 


Caſes of inferior Conſequence, a- 
Te) „ mounts 
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mounts to a conſiderable Propor- 
tion of the Value of the Diſpute in 
gqueſtion. 
This Abuſe, in my Opitilon, b iſt 
have deriv'd its firſt Riſe, from the 
Practice of taking ſo much a Sheet; 
which had been prevented, if, inſtead 
of that Method a Price had been 
fix d for each Order, ſuitable to ſuch 
a Length as would have reaſonably 
ſuffic'd to expreſs the Purport of the 
Judgment pronounc d. And certain- 
0 this Ulage muſt rather be eſteem d 
e Effect of Law-Graft, than that of 
real Neceſlity, eſſential to the Courts of 
Equity, and not to other Judicatures; 
for the High Houſe of Parliament, the 
Dernier Reſort of Juſtice, whoſe 
Orders bear an abſoſute Sway and 
Authority over all others, are ſtill 
contain d within a convenient Bre- 
vity. And, I conceive, all Parties 
, would gain by the Suppreſſion of this 
unwarrantable Practice; but the Regi- 
ſters of the Court, whole particular 
In 19 155 ought to have no Conſide- 
3 ration 
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Concern. | 

Now, as to the Poufth, 1 hve 
that all Bills filed in Equity, not 
proſecuted by the Plaintiffs within 


one Term after the Defendant's An- 


ſwer put in, ſhall the ſecond Term 
after ſuch Anſwer filed be diſmiſt 
with full Coſts to the Defendant. 
For 1 apprehend, that the Time now 
allow'd till Diſmiſhon is too long, 


and tends to the creating Expences, 


as well as keeping the Party proſecu- 
ted in Suſpence about the Event of 
what appears to have no Weight in, 
by the Plaintiffs flow Proceeding in 
the ſame; upon all. which Accounts, 
(if no others, more ſtrenuous, can be 
aſſign d to ſupport the Continuance 
of the preſent Practice,) what I pro- 
poſe to introduce may be a Jun 
Expedient. finger a 
Now, as to the Fifth and laſt 
Particular, 1 propoſe that inſtead of 
the delatory and expenſive Method of 
Nea Eſtates to the beſt Bidder, 
before 
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before a Maſter. in Chancery, or De- 
puty Remembrancer of the rh 
the ſame {hall be ſold by publick | 
Cant and Auction in open | Court, 
the chief Judges of thoſe Courts then 
fitting there, the next Term aft er 
that in which any Decree for a Sale 
hall be made, giving in the Interim 
publick Notice of each reſpective 
ale by three Advertiſements in the 
London Gazette, ten Days diſtant from 
each other. This Method, I think, 
wou'd tend to the Eaſe and Advan- 
tage of all Parties; for by ſuch a 
quick and peremptory Sale, "Creditors 
and Legatees would ſooner receive 
their reſpective Debts and Legacies; 


the Debtor, whoſe Eſtate is to be 


ſold, would ſooner be at Eaſe, by 
getting free from his Incumbrances, 
and Purchaſers by knowing the preciſe 
Time when they could be in Poſſeſſion 
of the Eſtates bought, would be 
encourag d to offer the full Value at 
once, WhO are diſcourag 'd from en- 
gaging in ſuch Purchaſes, by the great 
Delay 


Delay and Difficulties attending. 


; - 4 = * 
| nall therefore conclude: 9 
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8 E C T. XIX. 
From tze great Abuſes fre- 
quently 3 by Exe- 
cutors and Teftamentary Guar- 
 dians, by not being oblig'd to 
give Security for their faitb- 
July. — the Aſſets, 
yearly accounting for the 

EE of the ; Efhates intruſted 

_ avith them, in like Man- 
ner as an Adminiftrator has 
Om” done to the Ordinary. 


T is propos d, that the better to 
prevent the Executors and Teſta- 


mentary Guardians from waſting the 
Aﬀets and real Eftates committed to 
them, every Executor and Teſtamen- 
tary Guardian, before they enter upon 
the Execution of their reſpective Truſts, 


ſhall | 
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ſhall be oblig d to enter into a Recog- 
| nizance to the Court of Chancery, to 
be taken before a Maſter in Ordinary 
or Extraordinary of that Court, and 
there to be filed and kept on Record, 
for ſuch Executor's truly anſwering 
the Teſtator's Perſonal Eſtate; and for 
ſuch Teftamentary Guardian's , truly 
accompting yearly before the proper 
Officer of the ſaid Court, for the 
Profits of the real Eſtate, and paying 
the Balance of the ſame into the 
Bank of England; and in Caſe ſuch 
Guardians ſhall refuſe to enter into ſuch 
Security, the Court of Chancery to ap- 
int a Receiver of the Rents of ſuch 
eal Eſtate, who ſhall enter ſuch Re» 
mms as aforeſaid, © 4 Se » Rp 
When eis conſider d, how frequent 
o | ly Rxecutors make indirect Appli- 
5 cations of the Effects of their Teſtators, 
29 to the great Loſs of, as well as de- 
frauding lawful Creditors of their juſt 


3 Demands; and what great Wrongs 
and Oppreſſions Infants do, for the 
I Generality, ſuffer by the Corruption 


or 
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or Negligence of their Guardians, in 
the Management of their Eſtates dur- 
ing their Minority; I hope, either what 
is here propos d, or ſome other as ef- 
fectual Regulation, will be thought 
. reaſonable and neceſſary to be made, to 
prevent for the future, ſuch injuries 
from being committed: For it too 
often happens, that Executors, inſtead 
of impartially executing their Truſt, 
by paying all lawful Debts affecting 
the ſame, as far as the Effects will 
extend to anſwer, enter into Meaſures 
with the Friends or Relations of the 
Teſtator, to whole ſecret Uſe and Ad- 
vantage, with a due Regard had to their 
own Intereſt, they are apply'd ; by 
which Creditors are excluded, if they 
tamely ſubmit to ſuch Treatment; or, 
in order to obtain Relief; are oblig'd - 
to reſort to ſuch tedions and expen- 
five. Methods, as only prove ſlender 
E N to procure effectual na 
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themſelves as they ought to do, by a 
ftri& and frugal Management of the 
Eſtates of which they have a Super- 
intendency, and accounting regularly 
every Year for the Profits, and veſting 


the Balance in Securities for Improve- 5 


ment; which Uſage would always be 
Tee if due Regard to Juftice was had; 
that the Minor, upon 'his Arrival at 


Maturity, inſtead of finding himſelf 


in Houriſhing and abounding Circum- 
ſtances, which might be reaſonably 


expected, from a long Ceſſation of 


Expences, excepr thoſe of Education, 


and accumulated Profits of the Eſtate 


in Truſt, is too often made ſenſible, 
that the Time of his Minority has 


tended to the Advancement of the Fa- 
mily of the Guardian, on the Ruin or 


Depreſſion of his own. And theſe 
Truſtees are, for the moſt Part, ſo ap- 


prehenſive of the Treatment ſhewn 


to Minors, and of the troubleſome 
Conſequences that may attend it, 
that the firſt Peice of Subtilty and 
Dexterity us d by them, is to obtain 
TEL EC: e 
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a General Releaſe of all Tranſactions 
by-paſt, (from thoſe, who at their 
Years,” are generally too volatile, prorie 

to Pleafure, and averſe to Buſineſs, 

_ either to judge or act prudently and 
ſedately,) to prevent any Enquiry 
into Management that will not ſtand 


the Teſt of a narrow Inſpection. And 
I am ſurpriz d, that the Court of 
Equity, to whom is ſolely committed 
' a Power of enforcing the Execution 
of Truſts, who is the common Guar- 
_ dian, and whoſe Province is to inter- 
fere in the Nomination of ſuch, or 


Receivers, in Caſes where none are 
appointed, or, where thoſe fo conſti- 
tuted refuſe to act, has never yet 
thought a Remedy in this Behalf to 
be a proper Subject for their Conſide- 
ration. It has always been an eſta». 
bliſh'd Rule, in the Courts Ecclefiaſti- 
cal, to grant no Adminiſtration, till the 
Party obtaining the ſame, has given 
Security for his faithful Diſcharge of 
that Truſt; The ſame is inſiſted upon 
by the Court of Equity, from all Re- 
1 | 2 ceivers 
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ceivers appointed by that Authority: 
And I can difcern no juſt Reaſon why - 
Executors and Guardians, who are 

placed in the ſame Situation, and in- 

truſted with the Execution of the ſame 

| Concerns, {ſhould not be obligd to 
lie under the ſame Reſtrictions. I con- 
d N bY ceive, that the one ſort being made by 
f the Teſtator, and the other, by Ver- 
d tue of the Power delegated to Courts 
1 to ſupply the Defect of ſuch a Nomi- 
3 nation, ought not to make any Differ- 
5 ence; for ſince both: are liable to an- 
ſwer a Proſecution in Equity, for 

| Male-Adminiftration-of the Truſt com- 8 

mitted ro .them, and liable ro -their | 2 
Cenſures, fo there ought to be Se- 
curity given to anſwer them, if 
thereby ordered to refund what has 
been unjuſtly apply d; which might 
ſtill add this further good Conſequence, 
which is, That they knowing themſelves 

to lie under the Penalty of a Security | 
given to a Court, veſted with Power 
to controul all their Proceedings, may 
thereby, be prevented from engaging 
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the Kingdom, provd fo 1 5 


the| many inferior 


famous and corrupt by their 


Proceedings, and appropri- . 2 
ating the Deciſion. of all Dr 
puter under a reaſonable N 

lue, to one condeniem Comt 
of Fudicature in the Collity © 
where they afiſe, where there 
would be an eaſy Expence, 23 Fog” 


a quick Circuit of Juſtice.” 915 


Debts, which would generally ariſe 


from Contracts of low Commerce; I 
e e al | 
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T is propos d, Foke the preater Con- | 
veniency of the Subject. in reco- 
vering, by an eaſy Method, ſmall 


138 Au Eſſay for aGeneral 

all inferior Courts, now ſubſiſting in 

each County, (which are prov'd by 

their corrupt Practices to be rather 
Nurſeries of Theft and Extortion, 

than juſt Deciders of Property,) ſhall 
be ſuppreſs d and aboliſhd, and 
reduced to one in each County, or 
Riding, within the Kingdom, in which 
all Debts under a reaſonable Value, as 

_ "ſhall be hereafter preſcrib'd, ſhall be 
proſeguted for ina ſhort and ſammary 
Way, by Summons and Adjudication, 
after the Manner of a Court of Con- 
ſcience, and by ſuch Means as ſmall 
bg, © Tythes under the Value of forty 
| Shillngs, - and Debts relating ta the 
Revenue of the General Poſt-Office, 
under that of Five Pounds, are now | 
limited by different Statutes to be 
\. . Tecoverd. And as the Legiſlature has 
already thought convenient to veſt the 
Determination of Property in theſe 
. two laſt Inſtances, in the Quarter 
Fgeſſions of the Peace; which, by long 
Experience, is prov'd to be the beſt 
Court that ever was inſtituted, 10 
a H - os The 
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in the Summons; proof * made | 
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the general Advantage and Eaſe of 
the Subject, I propoſe that the Re» 
covery of all Debts, as aforeſaid, un- 
der the Value of Five or Ten Pounds, 

as ſhall be eſteem'd moſt realtwali. 
ſhall be confin'd to that Court alone, 
with proper Limitations" relating to 
the Method of Proceeding, ſcertain- 
ing the Expence; and after 3 
given, of obtaining an Appeal to 1 
8 JR; as followeth: | * 


Firſt, That A pplication ſhall” be 
made by the Plaintiff, or Creditor, 
to a Juſtice of the Peace of the Counts 
ty or Riding, reſiding next to the 
Place where the Debt was c 1 
for a Warrant under his Hand and 
Seal, to ſummons the Defendant or 
Debtor fix Days, at leaſt, before The - 
holding of each Quarter-Seflions, to 
appear there, and ſhew Cauſe \ why | 
Judgment ſhould not be given againſt 
him, for the Recovery of the Debt; 


the Value of which, ſhall be ſpecify'd . 


to 
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to that Court, by the Oath of one 
Witneſs, that ſuch Summons was 
ſerv'd perſonally, within the Time limi- 
ted, as aforeſaid, on the Defendant, or 
4 left at his moſt uſual Place of Abode. 
| hk 415 
eh That upon the 8 
| 80 appearing, and. defending ſuch 
Demand brought againſt him, "Judg- 
he went ſhall be given by the Court 
1 "WP" either Party according to Right 
And Juſtice: Or, in Default thereof, 
© (Proof being made of ſummoning the 
- Defendant, as | aforeſaid, the like 
judgment ſhall be given againſt him, 8 
for the Value of the Debt, prov'd by 
the Plaintiff to be. juſtly due to him, 
[ © with Coſts to be aſcertaind; and 
nan Order of ſuch Court made, el 
to the Sheriff of the County to which 
ſuch. Court ſhall belong, or of any 
other County, where the Party, 
againſt whom judgment ſhall be 
=P ven; or his Effects ſhall be found, 
to apprehend and impriſon the Body, 
a. leise che Effects, till the Damar 
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other, in whoſe Favour) udgment 2 


| ſhall be given, to pay the Coſts occa- | 1 
ment given below {hall be affirm d, = | 
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Ale of ;he Law: - 75 
ges and Coſts, fpecifyd in ſuch. 
Warrant of Diſtreſs, Thall be larisfy'd. 


Thirdly, That the better to wake | 
the ſubordinate Magiſtrate within due 
Bounds, by allowing an Appeal to 
a ſuperior Judicature, to reviſe or 
controul, if Occaſion requires it, 
their Judgments ; ; the Party diflent- 
ing from the ſame, ſhall have Powell 
before Execution taken thereon, (ui 
on giving ſufficient Security to them 


ſion'd by ſuch Appeal, if the Judg- 


to remove by Habeas Corpus, all, the 


| Proceedings out of the Quarter . 
into the Court of King's-Bench. © 


Fomrtbly, That as by the 3 = 
tion here proposd, the Power and 
Juriſdiction of the Juſtices of the 
Peace will be inlarg'd, to prevent an 
low and indirect Practices, as much as 

poſſible, from being committed; none 

| e but 
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bity, Tat Knowle, in uns Coun- 
ty, {hall be — with that Som- 


miſſion. 


| The Form of the Maron of Summons, 


Eber. . A. VB. 


0 U are 8 4 
at 8 General {QuarcerSeflions of 


. nk next, 4: C. in the ſaid 
by 10 anſwer 4 Debt of fue Pounds, 
demanded of you by the ſaid A. l 


cation having been made to me, by the 


_ | ſaid, A. in this Behalf. Groen — 
my Hand and Seal, wo 


* . 
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1 To B. of G. in the 
125 faid County 


ns, 


| Ad Generalem Quarteralom e Seflionems 


appraiſe and ſell, for ſatisfying ib ai, 
"Damages and Coſts ; 


Regulate o 4 the + Lew. 1 143, 
The Form of cheOrder, er Judgment, 
Ebor . A. UB. 
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Pacis, Oc. 
- K- 


RDER D, Thar the Sum of - 
Pods be adjudg a0 the ſaid 


that you apprehend the Body of the ſad 
B. and him detain in ſafe Cuſtody, and 


cake de Billion % Gd ant his. 


of the ſaid B. if found within So, 
reſpective ꝓuriſdiction, and them legally | 


which you are_ 
hereby impowered to pay to the ſaid A. 
And for your ſo doing, this ſhall be to 


Jufficiem Warrant. h 


| T0 all Shericf within | 1 
the Kingdom of = . IF 


South Britain, or 3 D. Wy 


| their-Depurics 2 POW & 7; 


I conceiveg, = 


Py for Damages, and 4 Shillis & | 
for Cofs of Suit, againſt the ſaid B. am 
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'T conceive, tho the Propoliticn 


| here laid down may meet with great 
Exception as introducing a Method 


for the Recovery of Property entirely 
new, and foreign to the ancient 


5 Courſe of Proceeding; yet it would 
n the higheſt Degree contribute to the 


Eaſe of the Subject, and be a more 


eetlectual Means to obtain a ſpeedy 
and convenient Determination, with 
regard to Trouble and Expence there- 

by accruing to the Suitor; and no 
leſs fo, with that of procuring impar- 
. Juſtice, than the Old Anſtitution. 
And tho! the Quarter Seſſions was de- 
ſigu'd only as a Court for the Pre- 


ſervation of the publick Peace; and 


8 therefore, to inveſt the ſame with a 
Power of deciding in Civil Caſes may 
be eſteem d to deviate from its original 


Plan, yet, by the Situation of the 
Judges, being interſpersd over the 
whole Kingdom at convenient Diſtan- 
ces from each other, and its Method 
of adjourning from Place to Place, 


in extenſive Counties, thereby to be 
- | able 
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able to adminiſter Juſtice to the Suitor 
with the utmoſt Eaſy and Conveni- 
ency, will, above all other Courts, beſt 
anſwer che general Advantage intended 
to the Subject, by the Innovation here 
propos d. For if a Parallel be drawn 
between the inferior Courts of the 
Kingdom, to Which the Recovery of 
Property of ſmall Value is now aſ- 
ſign a, and a due Conſideration had to 
hls Method of Proceeding, and that 
Court hereby intended to be veſted 
with ſome Authority inſtead thereof; 
the one cant poſſibly, in any Degree, 4 
come in Competition with the other, 
for affording equal Convemency, and 
general Advantage to the Subject. 
For the Courts now eſtabliſn'd for 
theſe Purpoſes, are always held in one 

fix d Station, and have no ſuch Regard 
to the Suitor, as to adjourn for their 
greater Eaſe and Conveniency : Beſides, * 
their Proceedings are carry d on in a 
difficult Method, and run in a Lan- 

guage generally unknown to the vul- 


gar Sort of the __ by which they 
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are oblig d to have Recourſe to Aſſiſ. 
tance (not altogether for their Inte- 
| reſt) to manage their Buſineſs and 
eſpouſe their Cauſe: But the other, 
in being impower'd to purſue the 
Method here preſcrib'd, of determining 
Diſputes in a ſummary Way, . from 
the convenient Situation of the Judges, 
and their excellent Manner of dif- 
poling their Judicatures for publick 
Advantage, the whole Frame of their 
Proceedings would appear in ſuch 
Order and Simetry, and ſuch Facility 
annex'd to them, that no Perſon would 
be obligd to move a great Diſtance 
from his own Doors in applying to a 
Magiftrate for the firft Proceſs, nor 
much farther to have a decifiveSentence. 
The Courſe of purſuing this Method 
would be fo eaſy and familiar, as to 
be render'd obvious to the loweſt 
Capacity, that each Party 'griev'd 
might be his own Agent, and nego- 
tiate his own Buſineſs, without being 
under any Neceſſity of coming under 
the Claw of the Vulture; the Jawgee 
tr | 8 
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of the one Court are (or, at leaſt, are 
here recommended to be) Men of the 
higheſt Birth and Eminency in the 
the County, who ſerve their — 5 


without any Expectation of Reward, 


and thereby may be ſuppos'd to be 
above any Imputation of committing 


indirect Practices; but. thoſe who pre- 9 


ſide in the other (over a pack d and 
corrupt Jury, of low Conſequence,) are 
ara Profeſſors of Law, not of the 
Higheſt Denomination ; whoſe chief 
Advantage ariſes, nor in adminiſtring 
juſtly, and with Speed, but by puz- 
zling and confounding the Truth, to 
occaſion Delay. And the Increaſe of - 
Power and Authority here intended, 
to be added to the inferior and ſubor- 
denate Magiſtrates, is not equal to 
that they are already inveſted with, 
tho' in different Reſpects; for the Le- 
giſlature being ſenſible of the great Uſe 
of their Judgments, and of their quick 
and eaſy Methods of adminiſtring the 
fame, is frequently extending their 
Juriſdiction, ſo that, by ſeveral late 
. Penal 
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Penal Statutes, the juſtices of the Peace 
have Power, in a ſummary Way, to 
inflict. Penalties on Offenders againſt 
ſuch Laws, -to a much higher Value 
than what 1s here propos'd to be ſub- 
mitted to their Determination, relat- 
ing to-private Property. 

And if the Ability and Integrity 
of theſe Magiſtrates have no occaſion 
to be arraign d, in Caſes of ſo great 
Conſequence where the Crown is con- 
cern d, or in ſeveral other Branches of 
very high Importance, as deciding Diſ- 
putes touching Settlements of the — 
and others, too numerous for me to 
deſcend to Particulars, whoſe Judg- 
ments are ſo final as never, upon an 
Appeal to a higher Judicature, to have 
the Juſtice of the Sentence-call'd in 
Queſtion, or to be revers'd, unleſs 
there appears to be ſome Defect in the 
Form of their Proceedings, I can diſ- 
cern no Reaſon, why the Deciſion of 
Property, in the Inſtance here laid 

_ down, gh. not tv as much Safe 
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ty be committed to them, and much 


more than in thoſe inferior Courts 


with whom ſuch Power is now lodgd. 


Beſides, it muſt be allowed that the 


Juriſdiction here propos d to be given 


to the inferior Magiſtrates, is not allot- 


ted to them in ſo extenſive a Man- 


ner as the Law has already, in other 


Caſes, defined; for, in thoſe Inſtances 


before oited, relating to ſmall Tithes 


under the value of Forty Shillings, or 
Debts due to the Revenue of the - 


Office, under F ive Pounds, the Statutes 
| have enabled Two Juſtices to proceed, 


in a ſummary Way, for the Recove- 
ry of the ſame in their private Retire- 


ments, giving the Party diſſenting from 
their ju 


gments an Appeal to the next 
Quarter Seſſions, to have the lame re- 
vis d and controul'd, if their Proceed - 


ings are there found neceſſary to be 


corrected; for, by the Proviſion here 


made, the Juſtice of the Peace, when 
alone, and from his proper Judicature, 
has no other Power than that of iſ- 
ſuing out the firſt ſummany Proceſs,. 


3 to 


180 n Eſay for a General 

to warn the Party complain d againſt 
to appear at the next Quarter - Seſſions, 
there to anſwer and defend the De- 
mand made againſt Him: And if, in 
the Interim, by the Mediation and 
powerful Interpoſition of that Magiſ- 
trate, the Diſpute can't be in an ami - 
cable Manner adjuſted, then to receive 
a full and fair Hearing arid Determina- 
tion in that open and excellefit Court 
of Judicature, where there will be 
ſuch an Aſſurance of Conveniency, 
and fo favourable a Proſpect of obtain 
ing Juſtice, that, in my Opinion, there 
is not the leaſt Ground for fear of 
meeting with a Diſappointment in ei- 
ther eſpecially, when, after all this, 
an Appeal is allow d to be made to the 

Higheſt Court of Law in the King- 

dom, as a farther Security to keep 
tlie fubordinate Magiſtrate within due 
Bounds, for that Power to cancel and 
make void their Judgments, if found 
to be inconſiſtent with Law and Equi- 
ty. And, I conceive, it wou'd be as 
great'a Felicity as cou'd befall a Britſh 


that the Event may prove A ſhall 
conclude this Twentieth Section. 


e 2 W 
* 


ply 2 with; which, with my Wiſhes 


SECT. XXI. 


Pro rom not eftabli hing yearly 6 a- 


larie to be my the Crown, 


1 not only upon all Fudges, but 


all other Officers concern'd in 
the Adminiſtration and Exe- 
cution of Juſtice, and reftrain- 


ing them from receiving any 


by . Fee or Profit whatever. | 


15 Nr 465 the tals "— 
1 114 other Officers 1 I = 
not be found neceſſary to be ſuppreſ- 


ſed, ſhall have yearly Sallaries «lab 
liſh'd upon them, to be paid by the 
Crown; and that neither tk Judges, 3 
L 4 ab nor | 


3 of i che 2 161 ' of 


Subj jeft to have this Propoſition com- 


the * of the Crown, that there- 
WF 
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nor any- of their ſubordinate Officers, 
nor any other Officer or Deputy, con- 


cern d in the Adminiſtration of Juſtice, 
ſhall receive any other Fee or Profit 


whatever from the Subject, for any 
Buſineſs tranſacted by or before them. 


2. That the Keepers of the ſeveral 
Priſons of the Kingdom, ſhall have 


the like yearly Sallaries eftabliſh'd up- 


on them, to be paid by the Treaſurer 


of the County: Stock to be aſcertain d 


and rais d in the ſame Manner as 


thoſe of the Maſters of the Houfes of : 


Correction are now. by Law. limited, 
and to receive no other Fee or Profit 


whatever, 


1 conceive, that it wou'd not only 
very mueh contribute to the Eaſe and 
Advantage of the Publick, but as 


much redound to'the Honour of 4 


Government, to provide that Miniſters 
and Officers imploy'd in the Admini- 
ſtration of Juſtice, ſhou'd be paid at 
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by Right might be diſpers d Tax free 
ro the Subject. For, as it is an ap- 
provd Maxim and ſtanding Rule in 
all Conſtitutions, that Juſtice is neither 
to be denied to, nor ſhut up from 
any, fo I ſhou d think the ſame Rea- 
ſon wou'd hold why it ought not to be 
ſold to any, but be the pure Gift of 
that preſiding Guardian who protects 
thoſe under his Authority in the free 


and quiet Enjoyment of their Proper- J 
ties, and defends them from Oppreſ- 4 
ſion. And ſurely ſuch an Inſtitu- 2 
tion as is here propos d, wou'd appear 
with greater Luſtre and Advantage to 
a Government, than the Practice now 
us d by the Judges Itinerant tho- 
rough the whole Kingdom, to adminiſter 
Juſtice, (to whom at that Time is 
delegated all the Power veſted in the 
ſacred Perſon of Majeſty,) or their in- 

ferior Officers in their Behalf, of taking 

Rewards from the Subject for diſpateh- 
ing the Forms neceſſary to be obtain d 

in the Purſuit of Right. I eſteem 
this Method of proceeding to be much 


below 


. 
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below the Dignity of a Judge, and re- 
tracts from that Credit and Reſpect 
due to ſo important an Office: And 
as this Method of ſelling juſtice looks 
highly unbecoming in the ſupreme Of 
ficer, ſo it wou'd be no le $ conveni- 
ent to have it ſuppreſs d in thoſe infe- 
rior, who being imploy d in expeditin 
the original and judicial Proceſſes of 
the King's Courts, which run in his 
Name, and receive his Royal Impreſſion, 
ought to be treated as his menial Ser- 
vants, and receive ſuch Recompence, 
from him alone for their Services, as 
may be the Effects of his Royal Boun. 
ty. And thus wou'd the Vicegerent, 
in a moſt eminent Degree, approve 
| himſelf a tender Nurſing Father of 
his People, in not only being the Au- 
thor of giving Life and Vigout to Laws 
made for their Preſervation, but, from 
having fo great a Regard to their Eaſe 
and Conventency, in ſupporting that 
Weight neceſſary to be impos d for the 
Execution of them. And. this Pro- . 
poſition being comply'd with, wou'd 


not 


t * OO Feu ge * 


ties us d by them towards thoſe under 
Confinement, greatly increaſe that 
Misfortune, which wou'd at once be 


N, of their "_ a Sallary e 
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not only alleviate the Expences i in paſ- 
ſing thorough the Gates of Juſtice, | 


and produce all the other good Effects 


already alledg d, but wou d alſo be 


an effectual Means to add this fürther 
happy Conſequence, of having Right 


adminiſter d with greater Speed; for 
the Officers, in whoſe Hands the Exe- 


cution of Juſtice were veſted, having 
a ſettled Allowance from the Crown, 


in full Satisfaction of all Buſineſs done, 
and not being capable of demanding 


any other Recompence, cou'd have 
no Point in View, as now, in prolong- - 
ing Diſputes, in order by thoſe Delays 


to inhance their own Profits. And 
certainly no Officers belonging to the 
Law are more requiſite to be redreſs d, 


3 than thoſe to whom the ſeveral Pri- | 


ſons of the Kingdom are committed; 
for the Extortions exacted, and Gavel. 


[ried of if the Method here ] ir 4 
ab- 
liſhed, 
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ceiving any Gee Profit, was W thy 
The Reaſonableneſs of which I muſt 
ſubmit to better Judgment; and ſhall 
therefore conclude this Twenty. 1 
Section. 


_ 8 2 JC 828 


T. XXII. 


From the great & caudal to the 
Cunſtitution in ſalering ſuch 
4 Number of free-born Sub. 
jecla, Infolvent Debtors, to re- 
main in Priſon, and the eto 
dee, or lauguiſh for want of the 

common Tugredients of Life. 


T- is propos'd, that to dene 
| for the future the Miſeries of a 

—1 Impriſonment, hitherto ſuffer d by 
Inſolvent Debtors, and to procure thoſe 
under that Misfortune their W 


upon 
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| upon making to their Creditors the 
utmoſt Satisfaction they are capable of, 


os * "Y ' 7 * — ” 


every ' Priſoner for Debt ſhall have 
Power to ſummon his reſpective Cre- 
ditors to appear before the Judges, at 


the Aſſizes of the County where he 
ſhall be confin d, there to chuſe an Aſ- 


ſignee, to whom ſuch Priſoner ſhall aſ- 


ſign all his Eſtate, both real and perſonal, 


(the Tools neceſſary for his Trade, if 
any, and the wearing Apparel of bim- 


| ſelf and Family, excepted, not exceed- 


ing in the whole the Value of Ten 
Pounds,) for the Benefit of his Cre- 
ditors, and ſhall, deliver into Court, 
at ſuch Aſſizes, a true Particular of 
all ſuch Eſtate as aforeſaid, and make 
Oath of the Truth thereof. 
That if the Majority of the Credi- 
tors of ſuch Priſoner, in Number and 
Value, agree to the Choiſe of an Aſſignee, 
and to the Acceptance of an equal 


| Dividend of his Effects in full of their 


Debts; the Judges ſhall immediately 
order ſuch Priſoner to be diſcharg d 


from 


——— —ͤ 
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tom his Confinement, without Fee or 
Reward. e . 
That if ſuch Creditors ſhall refuſe 

to accept ſuch Terms, and chuſe an 
Aſſignee, as aforeſaid, the Creditors 
ſo diſſenting ſhall be oblig d to pay 

| ſuch Priſoner a ſettled weekly Allow- 
bg ance, according to his State and Con- 
dirion, for his Maintenance in Priſon, 
and ſhall always advance a Months 
Pay before-hand to ſuch Priſoner, ac- 
cording to ſuch eftabliſh'd Allowance; 
or, in Default of advancing and pay- 
jl ing the fame, | ſuch Priſoner to be 
1 immediately diſcharg' d from his Con- 
finement. _ | „„ 
It may ſeem ſomewhat ſurprizing, 

| that in a Conſtitution which pretends 
to a Superiority above all others, for 

4 the Allowance of Liberty to the Sub- 
ject, and for an exact Simetry of 
. | Juſtice in the whole Structure of it, 
1 ſuch Numbers of Debtors ſhould be 
33 ſuffer d to ſpend the greateſt Part of 
their Days, as well as frequently end 
them in Confinement, for Cauſes 

+: oy * which 


/ 
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which they are not in the leaſt capable 


of removing: And what is ſtill more 


extraordinary, that no Proviſion 


has ever yet been made, for their 
neceſſary Support and Subſiſtance, 


| when under ſuch a Calamity. Now, 


if a Parallel be drawn between what 
is practis d in this Behalf in a Govern- 
— bounded by Laws, made by 1 


Subjects themſelves, and thereby it 


might be rationally expected that both 


their Perſons and Properties ſhould be 


more ſafe, and that uſed in other 


Kingdoms and States entirely arbitary, 
it wil be found, that in the former 
no Regard is had to the Miſeries and 


* brought upon the Subject by 
Reafon of . Confmement; and in the 


other, all due Precautions taken to 


prevent ſuch, fatal Misfortunes from 


taking Place: For tho' in, other King- 
2 as well as here, Im priſonment 


for Debt may „ yet in all, 


or, at leaſt, in the moſt conſiderable Go- 
vernments in Europe, this reaſonable 


- and * Fundamental i is eſtabliſh'd, 


* That 
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reap the good Effects thereof; which, 
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That 1 a Debtor has 5 an was 4 

ple Diſcovery of his State and Condi- | 
tion, and is ready to ſurrender his 
whole Subſtance for the Benefit of 


his Creditors, he ſhall not be liable to 
Confinement, unleſs a ſuitable Allow- 
ance be provided for his Maintenance, 


during ſuch an unhappy Abode, at 
the Expence of thoſe who are the 


Authors of it. And ſurely, if it'be 


impartially conſider d, ſuch an Inſti- 
tution is highly reaſonable, and ought 
d 


to be eſteem 


worthy. of Imitation 
in any Government, where the Laws 
have not made ſo juſt and excellent a 
Proviſion for the Relief of the Subject. 


For I have always thought, that a 
Perſon entirely inſolvent, or one ex- 


erting his full Strength and Abilit — * . 
ing 


do Juſtice, tho Bort e of effi 


it to the utmoſt Extent, have a Right 


to enjoy their Freedom and Liberty, 


and the Community where they live 
a no leſs juſt Title to demand the Uſe 
and Force of their Labours, and to 


by 


yd. 
_ 6 
* 


TT 


under as 8 5 
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9 dy 4 büdgentent, they are excluded 
from affording. And doubtleſs, the 


Conſiderations here alledg'd, have in- 


ducd the Legiſlature, from Time to 


Time, to interpoſe their Power and In- 


fluence in the Behalf of thoſe languiſh- 


ing under ſuch Calamities, which has 
never been extended to ſo great a La- 
titude, nor render d of that univerſal 


Benefit to the Subject, that the Nature 


and Circumſtances of the Concern 


would have admitted of: For all the 


Acts hitherto paſs d for the Relief of 
Inſolvent Debtors, have been reſtrain d 


to Debts under the Value of an infe- 


rior Sum; by which Limitation it 
always happens, that great Numbers 
under Confinement have receivd no 
Benefit from the Grace and Indulgence 


of the Legiſlative Power, who were 
Difficulties, and as 


great Obje ompaſſion, as thoſe 
we has: * d: their Diſcharge by 


Virtue of ſuch Laws. And for. m 
own Part, 1 can Alber no Reaſon 


Debt | 


why: the lags or ſmall Value of the 
* 
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| Debe * in — 2 to 3 any 
Difference in a general and equal Par- 
ticipation of the lame : For if any 
Party impriſoned, condeſcends to make 
all thoſe ſacred Aſſererations impoſed 
by the Laws, before recited, for a 
true Diſcovery of his Effects, and 
N N 13 the ſame, in O- 
| reto, to fuch Uſes as are 
_—_ — d I conceive a Debt 
of One Pound, or One Million, 
 thould be deem d of the ſame Impor- 
tance, with regard to the Rehict der 
bgn'd to be aforded by ſuch pu 
75 pirited AQs of the — ; Or, 1 
any ay Dit den be made between them, 
© {ame ought rather to be in Favour 
— „ the * _ 
is, the more i 
bble, or ar leaſt improbable will 
it appear, that à Perſon, then entire · 
ly inſolvent, ſhould ever be in a 
Capacity! to diſcharge the ſame; and 
then, of courſe, ſhould be ſet at 
Liberty to exerciſe his Faculties for 
5 5 Own. and ay VET — 
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of the Community to which he 


belongs. 


Now, whether this Propoſition 
may be eſteem d reaſonable, and to 


add Luſtre to a Government, calcu- 


lated above all others for abounding 
with Liberty, muſt be ſubmitted; 


5 which ſhall conclude this Twenty? 
5 fecond Section. N 8 


8 E C T. an. 
From the Expenſive and Volu- 
minous Method of © Cinvey- 
Th ancing. ; 5 2 1 
7 is propos d, that for effeclually 
reducing Conveyances within a rea- | 
onable Brevity, all Conveyances where 


by any Lands or Hereditaments ſhall 
| paſ,. or be any way affected, ſhall be 


by one Deed enrolled; which ſhall 


contain only the Date of ſuch Deed, 


M 2 with 


i. 
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with the Names, Additions; and * 
ces of Abode of the Parties to the 
ſame; the Parcels of Lands and Here- | 
ditaments convey'd, without the Ad- 
dition of any other Clauſes or Cove- 
nants whatever: And that every ſuch | 
| Deed ſhall be by the Grantor or, 
Grantors in the ſame acknowled gd, 
before a Juſtice of the Peace of | 
County where the Lands. convey'd, 
or. Tome Part thereof, ſhall lie, and 
afterwards inroll'd in the proper Re- 


giſter- Office to be ea 8 as here-" 
ar is * d. 1 | 


The Form ye the Deed. 


HIS Indenture, 10. 
the Tenth Day of March, 
in * Thirteenth Tear 9 
1 Reign of ow & oe. 
reign Lord Gkokck, by the 
Gr of God, of: Great Britain, 
F rance, aud Ireland, King, 

2 


1 of 2 2 165 


* th of the Faith, Anno. Dom. 
1726. Between A. B. of C. in 
the Count) f D. Yoeman, of the 


ont Part, and E. F. of 07 


Abe ſaill County, Teoman, of the 
_ Other (Part; Witneſſeth, I hat 
; the Jatd. A. B. for. and 2¹ Conf 


B d, Sap Inwful 1 Money of 
Great Britain, to him in Hand 
paid by the ſaid E. F. before the 
Execution of - theſe © Preſents, 
the Receipt whereof the ſaid 
A. B. doth bereby acknowledge, 
hath by theſe Preſents, bargain'd 
and ola unto the ſaid E. F. al 
the Manor of H. in the ſaid 
County of D. and tall the Meſs 


ſuages, Lands, Tenements, and 2 


* * ＋ bim the Jaid 


166 A Eſay for a Generul 
A. B. fituate and being within | 
the ſaid Manor, and. all Houſes, 

Edifices, Rights, and Appurte- 

wances, whatever, to the faid 
Manor appertaining; To have 

and to bold the ſaid Manor, 

Lande, and Hereditaments, with 

every of their Appartenances, 

ths fad E. E. bo Hel 

and Aſfiens, for ever. In Wit 

meſs whereof, the Parties to 

_ theſe Preſents, hade inter- 

changeably ſet their Hands and 
Hands and Seals, the Day and 


Tear above writtes. 
Sealid and deliver ᷑ ! A. N. 
in the Preſence of N 


v WW, 131 oe 


R 


reduce d to the ancient Brevity, it wou'd 
greatly contribute to the Eaſe and con- 
veniency of the Subject, in frteing 


Aeg by A. B. G 
tee, in the wilbin written Derd, 
the Temh 2 of APTN [ 1726, 5 

Canam | | 
7 D. 
Vas nde Pac. &: 


nf the Method of conveyancing "A 


e the 1 ao 


them from the needleſs Expences they 


are obligd to be at, by the preſent 
tedious and voluminous Manner of 
proceeding, and as effectually anſwer 
every End that can poſſibly be propos d 
by the other, except that of encreaſing 


the Profits of the Law-Profeſlgrs.' For, 


if Recourſe be had to a Purchaſe· Deed, 
Settlement, or any 


other Inſtrument, 
** which, Lands and Hereditaments® 
| M4. -. vu 
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were either alienated or ſettled, af the 
Date of One Hundred Vears ago, or 
more, that which was, for Brevity at 
that Time, capable of being contain'd 
almoſt within the Compaſs of a Horn- 
Book, wou'd now fill and -loaden a 
ur of common Size. This 
Deviation from the ancient and con- 
ciſe Method of transferring Property, 
muſt derive its Source from an Effect 
of Law- Craft, rather than that of real 
Neceſſity; for I am not under the 
leaſt Difficulty of believing, that there 
is no ſuch Difference between the Diſ- 
poſitions and Tempers of thoſe exiſting 
in the preſent Age, and thoſe of Time 
paſt, but that the Dealings and Con- 
tracts of the one cou'd, with as much 
Safety, be compriz'd within that nar- 
row and convenient Compaſs preſcrib'd 
and us'd by the other, if thoſe tho- 
rough whoſe Hands the Execution of 
the ſamg do paſs, and whoſe Profits 
may be thought to increaſe or dimi- 
niſh by the Length or Brevity of ſuch 
Inſtru: _ * no other Reflexion 
2123 . 5 m 
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in view than that of more effeQually 


ſecuring the Property transferr'd, by 
- purſuing ſo voluminous and trouble- 
ſome 2 Merhod. And, if no regard 


was had to the Conveniericy of the Sub- 
ject, by fuppreſſing a Practice incon- 


ſiſtent with that reibe and intro- 


ducing one more commodious and 


leſs oppreſſive, yet, I conceive, if a 
Conſideration be only had to that of 


eſtabliſhing Property” on a more ſure 


and laſting Foundation, the ſame cant 
be ſo effectually brought about in 


Terms prolix and voluminous,” as in 


theſe conciſe and comprehenſive: And 


rhis Aſſertion wouꝰd not only anſwẽer 
in this Particular, but is approved as 
authentick in all other Intercourſes 


of human Life: As, for Inſtance, the 


Excellency of Language conſiſts in de. 


livering the Thoughts in a Style” ſhire 


and nervous; Commerce never fo re- 
gularly wanag d, nor appearing fo 
-plain and explanatory, ag when the 
Mercantile Accounts ate abridg d into 
a ſmall Volume; and whatever elſe's 
8 | * 
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negotiated, makes a deeper Impreſſion 
on the Mind and better retain'd in the 
Memory, when the utmoſt Brevity is 
made uſe of. Now, how the Su | 
fluity of Words, always . 
the granting Part of Conveyance, can 
be made appear to be 3 — or re- 
concil d to Reaſon, Im ſomewhat at 
a Loſs to define, which are, Granted, 
Bargained, Sold, Aliened, Enfeoffed, 
Ratafied, and Confirm'd ; for certainly 
the Words Bargain'd aud Sold, or the 
laſt Word alone, wou d more effectu- 
ally expreſs the Grantor's Intention of 
parting. with a Property, than ſuch a 
theMultplicity of them centring all in 
ſame Point, and importing materiall y 
the ſame Signification; which makes it 


appear _ the Uſe of ſo many Words 
| can be only. calculated for one to con- 


— the other, that thereby Dil- 
utes may ariſe, or that additional In- 
13 ode muſt neceſſarily be made to 
rectify Miſtakes and ſupply Defects, 
and ſuch Proceedings it may be 
a conceiv yd who only receive Ad- 
| v vantage. 
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vantage. Whether the Innovation 
here propos d may be eſteem'd. reaſon- 
able, or not, muſt be ſubmitted; which 
ſhall conclude this Twen ty-chird Sec- 
3 a "St 
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SECT. XXIV. 


From the expenſiv ve Praflice oY le. 
dying Fines, the Lſe of which 
might be more e ffectually an- 
fwer'd by no ſuch oppreſſeve 
Method to the Subject. 


Tis propos d, that to prevent the 
unneceſſary Er enees hitherto im- 
805d on the Subject in levying Fines 
ro aſſure Titles to real Eftates, a pub- 
lick Acknowledgment of a Deed, to be 
inrolled as preſcribd in the forex going 
Section, by a Feme+Cov.rt / in open 


Court at Js Aſſixes, Grand Seſſions, or 


9 ons of the Peace of the 
Count y 


91 2 2 / 
_ County, in which * Part. of the 
Lands contain d in ſuch Deed ſhall 


lie, and the {ame to be indors d upon 


the Deed, and ſubſcribd by the Clerk 
of the Aſſizes, or Gable or Clerk 


of the Peace, as the Caſe may happen, 
(for which One Shilling "ſhall 


of ſuch Married Women, axiſi 


> 
from their Title to Jointure, Dower, 


or qtherwaſe, as effectually to all Intents 
and N as N done oF a 


Fine. n I n 
af * 


8 ( 


The Form Lache Ackoow- 
le ment. 


4 G gg di B F 


within-written Deed,,ta, be of 
ber free aud v0lustary Conſent in 
open Court at the Generul Quar- 
ter. Seſſions of the Peace, (or at 
ihe e axthe Caſe n way jo 

* 


be paid, 
and no more ;) ſball convey the Intereſts 


of A. B. Grantee in the 
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County of D. the rem By f 
jah, 1726. 


1 K. Cleck of the Peace | 


1; am . * the A Fine e e 


S a double Capacity, in being the on- 
ly. Method by. which a Feme-Govert 


can convey and paſs away her Intereſt 
in Lands and Hereditaments, as alſo 
the Power, by Law annex d to it, of 

barring Eſtates Tail in the Lineal De- 
ſcent, . of Collateral Remains 


ders. But as Proviſion is propos d 
to be made in the next ſucceeding 


Section, relating to Eſtates Tail, 1 


ſhall in this only treat of the Rea- 
ſonableneſs of what I. propoſe to in- 
troduce inſtead of the former: I muſt 


really commend the Prudence, as Well 


as Juſtice, of the Law in providing for 
the Aa and Protection of thoſe who 
might ot 


» 5 # 
„ 
* 


py held at E Nr the fat 


erwiſe ſuffer by the want of - 
it; for the Law ſuppoſing that as a 


Wife 
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174 An Efayfor a General 
Wife is under the Power and Influence 
of her Husband, and may thereby be 
prevail d upon or menanc to enter 
into Meaſures, if allow'd to be ſe- 
cretly tranſacted, contrary to her In- 
teal, ſo to prevent any Injuſtice be- 
ing done in this Behalf, whenever any 
Property belongi ging to ſuch a Party 18 
to be concluded, a publick "in Oey 
tion was intended to be requir d, and 
019007, mk by a Married Woman 
open Court where ſuch Fine is le- 
— that ſuch Conſent is not occa- 
ſioned by the Effects of Compulfion 
or Fear, but eeds from a volun- 
tary Diſpoſition; and. that the fame 
may be der d down to Pofterity by 
the ſtrongeſt Teſtimony, a Record 1s 
made thereof, to which all the Judges 
of the Court are made Parties, after 
all the publick Solemnity had, that 
comid poſſibly be foreſeen to be necef⸗ i 
fary, im order to prevent any indi- 
rect Practices from being commitred i in 
Cafes of this Nature. And tho? this 
Inſtiturion was originally well defign'd, 
yet 


* 


„ 


appointed by a Writ of Dedimus Pareſ- 
lam; who is ufually a Perſon of no 


lane e the Law. 1755 
yet the ſame has, by the common 
Practice always uſed in levying Fines, 
been carry d on in a Method ſo dif- 


ferent from the firſt prudent and ſafe 
Proviſion, and ſo liable to Corruption, 
that all the good Effects propos d to 


be obtain'd from it may be eaſily di- 


verted from taking place, and the 


- whole render d abortive ; for inſtead 
of the Party's (in - whoſe Behalf all 
theſe Precautions: were intented to be 


taken) being Publickly examin'd in 


| the proper Quay, or before que of 


acknowledg'd before # Commiſſioner 


greater Credit, or Authority than the 
Attorney imploy'd in ſuing out ſuch 
Fine; by which: Method of Proceed - 
ing, there is room for any indirect 


Practice to be ſecretly and clandeſtinely 


acded; and no greater Security can be 
pected from ſuch an Acknowledg- 
ment, than from the bare Execution 
af a Need, But that I may 1 
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the e fonablentfs of ths . nos cori- 


venient Method I propoſe to introduce, 
in lieu of that expenſive and trouble- 
ſome one now practis d, I conceive, 
that if the Manner of paſſing a Fine 
Was perform d as ſtrictly, e all the 
Solemnity had in executing the ſame 
as the firſt Inſtitution deſign d, yet 
what is here propos d to be effeted at 
the Expence of One Shilling, cou'd not 
fail of producing all the good Effects 
that are, in any Reſp = to be at- 
tain d by the oor ere: "og and high- 
ly oppreflive Method, with regard to. 
the Charges attending i . | 
For if a Married Woman was to 
make a publick Acknowledgment in 
open Court at the Aſſizes or Quarter. 
| Seſſions, as here pre 3 I can diſcern 
no Reaſon why that wou'd not an- 


— as effectually, to all Intents and 

oſes, as if acknowleg'd. in the 
* — Pleas; and if the Deed, by 
which ſuch Married Woman's Intereſt 
is convey d, was to beinrolled in the Re. 


* Office, where the ſame wou d be 
derivd 
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- deriv'd down to Poſterity i in the moſt. 


clear and explanatory Terms, why . 
ſuch a Record ſhou'd not be deem'd 

as ſufficient. as a Fine, Im ſure the one 
can't come in any Degree of Compari- 


ſon with the other, for Eaſe and Con- 


veniency to the Subject, which ought 
to be a Cobderation of. no ſtall im- 


portance. For I have always thought 


that no Impoſitions or Taxes, laid up. 
on the Subject, by Force of the Legi- 


ſlative Power, are more inconvenient 


or: oppreſſive. to them, than the Ex- 


pences attending, Fines and Recoveries 
to aſſure Titles to Real Eſtates, which 


they are oblig d to do almoſt pen - 


every Alienation. 


If. theſe are 838 chan ou che | 


to be redreſs d; and whether the Er. | 
pedient here propos d ſhould; anſwer | 


in that Capacity, | mult be. ſubmitted; s 


which ſhall conclude ' en Weng 
fourth Section. MF" 
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'F rom the ridiculous Cuftom of 
ſulſering common Recoveries; 


which the Uſage of no other 
| | Country can warrant, or any 


"Reaſon ſupport. 


F ＋ is propos'd, chat to prevent any 
JC Occaſion of levying Fines, or 
Tuffering Recoveries; both which ſhall 
be aboliſh'd to bar Eſtates Tail, all 
Eſtates, whether granted or deviſed, 
Mall be capable of being limited or 
> Fettled in no other Manner than 
either for the Life, or Lives of thoſe 
| reſpectively, who ſhall be living at 
the Time of ſuch Grant or Deviſe 
made; or otherwiſe, to chem abſolute- 
ly in Fee-Simple. 1 
I conceive, this W in 
our Law was firſt eſtabliſh'd (if I 
| am 


logy) in the Reign of Edward the 


not attended with the leaſt Colour 


Profeſſion in ours, for tlleir 
Dexterity in contriving this Ravens, 8 
. which occaſions ſo great Advantage 


ſion of tlie Subject in general; and 


Kia of 4 We 1 7 my . 


am not greatly miſtaken in Chrotio- 


1; and how ſuch a Proceeding, 


Fourt 


of Reaſon could ever take Place, or 
could ſo long ſubſiſt, is a Matter that 
can hardly be accounted for. I think 
the Law-Books term the ſuffering of a 
Recovery to be the genteel Method, or 
artful Contrivance of getting a Te- 
nant in Tail into the actual Poſſeſ- 
ſion of an Eſtate in Fee: Simple. And 
the Men learned in the Law in thoſe 
Days may, in all likelihood, be very 
much applauded by thoſe of the ſame 1 
ea 


to them, at the Expence and Oppreſ- 


G- 
ce b 


no leſs to the Blethiſh of : 
vernment that ſuffets a Pra 


0 entirely void of the leſt Foundation of 3 


Reaſon to ſubſiſt. For whoever will 
impartially conſider the Nature, and 


l true ork of all this feign d Matter, 


N N = 


* 
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* eren Jargon us d in carry- 
ing on the ſame; by which a pretended 
Demandant recovers Judgment againſt 
the Tenant to the Precipe, he againſt 
the Tenant in Tail, and he ge the 
common Vouchee, (a ſuppos d Em- 
eror in the Moon,) can never Judge 
of the Solidity and Wiſdom: that t 
Britiſh Nation is famed: for, the 
Allowance of ſuch an idle and | i 
cilious Proceeding, to have any Place 
in the Body of their Laws. And I 
do not only highly enveigh againſt the 
ridiculous and expenſive Method of 
barring Eſtates Tail by a common Re- 
covery, but alſo againſt the Limi- 
tation of an Eſtate in ſuch a Manner, 


as in no reſpect anſwering the Inten- 


tion of preſerving an Eſtate from be- 
ing deſtroy d; for I ſhould eſteem it 
moſt — that when a Grantor, 
or Deviſor of Lands, is deſirous to 
have any Party, or Parties, to whom 
the ſame is limited, reſtrain d from 
incumbring or alienating ſuch Here- - 
ditaments, the only effectual Way to 
prevent 


PPP "ELL. OE 95 


Increaſe of 


ads. 161 


g , * "ww * =” 15 * p ä 9 a l * 
ö . 2 D 9 
OV f = 
9 
we; ** Wh bh 
Fo, gh. 


prevent. duch a | Deſign from being ws 
feated, is to make the Grantees or 
Devidden Tenants for Life. I would 
not be underſtood, when I am endea- 
vouring to promote Tenants for Life, 


in all Caſes, inſtead of thoſe in Tail, 


to favour in the leaſt Perpetuities; 6 


for I have always approv'd, and ap- 


plauded the Wiſdom and Segacity | 
of the Common Law in providing 


| againſt them; which if allow'd, 


would be highly detrimental -to_ the 
Trade, as well as to 
the Incouragement of Induſtry, and 


Growth of Arts and Sciences, and 
therefore, ſhould by no Means be 
ſuffer d, in a Kingdom thriving in 
the one, and daily improving in the 
other : But I ſhould much approye 


to have eſtabliſh'd a Medium between 
the two Extreams; for as I eſteem it 
extreamly wrong, to have Eftates per- 
petuated in Families, ſo it is no leſs 


fo, to have Limitations, that were 
made with a View of. preventing the 
| Perſons on whom the ſame are ſettled, 


N 3 : from 


- 
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from defeating them in his Time, by 
2 feign'd Trick or Stratagem, (for 
a Recovery mult be term'd,) to be un- 
hing'd all at once, and thereby be at 
large Expences to make that void 
which was prudently intended to be 
preſerv d. But when it ſhall be found 
' neceſſary, as too frequently happens, 
that Gown the ill Conduct and Extrava? 
gancy of a Perſon to whom an Inhe- 
ritance will legally deſcend, or to 
whom one may be intended to be 
given, the Anceſtor or Benefactor 
mould reſtrain him within due 
Bounds, who, if left at large, might 
ruin both himſelf and Poſterity: Let 
ſuch a one have an Eſtate for Lite. only, 
by which he can waſte no more than 
the yearly Profits: Or, in the other 
Inſtance, let a pure Inheritance de- 
ſcend or be given abſolutely in 
Fee-Simple, when no Objections can 
be juſtly raiſed againſt the Party de- 
ſign'd to ſucceed thereto, for not 
cnfrulting an Eſtate entirely to bis 
Management, and free Diſpoſition. 
| But 


But I can neither diſcern the leaſt Rea- 
ſon for, or Uſe in creating an Eſtate 
Tail, which can continue no longer in 
Force, than till a Fine ſhall be paid 
to the Crown for leave to alienate, 
and other Meaſures from thence taken, 
can be paſt and concluded. But 
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however reaſonable the Innovation here 


propos d may be, yet the Profits ariſing 
by Fines and Recoveries are ſuch con- 
ſiderable Articles to the Law- driving 
Party, that I make myſelf ſure, 
(whoever elſe may have Ve enough 
to with Succeſs to what may be for 
the general Eaſe of their Country) the 
lame will have no Rrour Þ Recep · 
tion with them; with which Obſerva. 
tion, I ſhall conclyde this T 14 
Gfth Section. | 
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SECT. XXVI. 


Fs om not allowing Writs of Ha- 
_ Corpus (which is the 
brighteft Article of Liberty 
in the Britiſh Conſtitution) 10 
be the pure Giftof the Crown, 
aud made, out to the Subject 
' . Without F ee or Reward: 
Aud. from not aboliſhing the 
Praclice of ſuing out Writs 
of Dedimus Poteſtatem, t 
tale Anſwers 10 Bills filed 

in Equity; and to admi- 

niſter the +: 7 Oaths ta 

_  Sheraffs,Fuſtices of the Peace, 
andother Officers, which might 

be as effeftually perform d ol 
920 ſuch expenfide Method. 
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55 all Degrees and Conditions may 


receive equal Advantage of that which 


was eftabliſh'd for the general Security 


and Eaſe of the Subject, upon Appli- 


cation to be made for a Writ of Habeas 


Corpus, by any Perſon entitled by 
Virtue of the Statute in that Behalf 
made, no Fee or Reward whatſoever 


ſhall be demanded or taken for the 


making out, ſigning, and ſealing ſuch 
Writ, but ſhall be the pure Gift of 
the Crown to each Subjeck 


II. That to prevent the unne- 
ceſſary Expences in ſuing out Writs 
of Dedimus Poteftatem, to ſwear De- 
fendants Anſwers to Bills fill'd 
in the Courts of Equity, the Juſtices 
of the Peace, within their reſpective 
Juriſdictions, ſhall have Power to 
{wear ſuch Defendants in like Man- 
ner, for the {ame Fee, and that the Maſ- 


ters in Chancery in Ordinary are im- 
SEES = | | 5 | EL, 
| power'd to do in ſuch Caſes. 
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III. That to prevent the like Writs 


being ſued out to adminiſter the re- 


eclive Oaths of Office to Sheriffs, 


"Juſtices of the Peace, and other Of. 


ficers ; that all the different Forms of 
ſuch reſpective Oaths ſhall be ingroſſed 


on ſeparate Rolls, and kept RR 


the Records of the Quarter Seſſwns: And 
every Magiſtrate, and other Officer, 
before they ſhall enter upon the Execu- 
tion of their Office, ſhall reſpectively 
take the uſual Oaths at the Quarter. Seſ 


 fons belonging to the Place where they 


commonly reſide; for taking which the 


Clerk of the Peace ſhall receive of each 


Perſon one Shilling, and no more, and 
ſhall return, into the proper ſuperior 
Court at Weſtminſter true Duplicates of 
the ſaid Rolls, within twenty Days after 
each Quarter: Seſſons 9 which eaſy and 
convenient Method of adminiſtring 
the reſpective Oaths to all Officers, 

ſhall — as effectual, to all Intents and 
Purpoſes, as if raken by a Writ of 


| Dedinwus Poteſtatem, as hitherto uſual.” 


1 conceive, : 
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J. 1 conceive, that if this Propoſition 
of having Writs of Habeas Corpus con- 
ferr'd gratis on the Subject, was com- 


ply'd with, ir would highly add to 


the Luftre of that. excellent Law 
that provided the ſame for the ſecur- 
ing their Liberty ; which before, the 


making thereof, was expos'd to the 


greateſt Dangers. . And as this Law 
was calculated for the Advancement of 


a general Good, and that Subjects of 
all Degrees and Conditions, ſhould 


receive equal Benefit by its Influence, 


vhen their Liberties ſhould be invaded, 
ſo the ſame muſt be within the Power 


and Reach of every Perſon entitled 
to and ſeeking Redreſs from it; other- 
wiſe, the Deſign of ſuch an admirable 


Inſtitution can't be render d univerſal 


and compleat : For if a Perſon be 
reſtrain'd of his Liberty, by an Im- 
priſonment illegally inflited, and by 


reaſon of his Poverty is incapable of 


defraying the Expences of a Writ of 
Habeas Corpus, to obtain a Deliverance 
PF | from 


e | | 1 | 883 | | 
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from ſuch an unjuſt Confinement, 
ſuch a Proviſion is > nominal, and 
of no real Uſe or Signification to a 
Party attended with theſe Difficul- : 
ties. And the good Conſequences that 
will attend ſuch an Indulgence granted 
to the Subject, will be too weighty to 
ſuffer any Refleion of Charge to the 
Government, to come in Competition 
with ſuch publick Bounty and Mum» 
: ficence. | 
Now, as to the ſecond Propoſition, 
J conceive it wou'd ſave great Ex- 
pences, and be no leſs convenient, 
if the Juſtices of the Peace, within 
their reſpective Juriſdictions, had 
Power to ſwear Defendants to their 
Anſwers put in to Bills filed in the 
Courts of Equity; which mi ght be 
more effectually done for the Charge 
of one Shilling, than by the preſent 
Method. For, the Suitors being now 
obligd to ſue out a Dedimus, to 
ſwear the Anſwers, and the Perſons 
thereby appointed to take the ſame, 
being generally the Attorney im- 
ploy d 


71 


«) 4 


2 
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| ploy'd inthe Cauſe, (who for the moſt' 


Part are not reputed to be Men of 
the ſtricteſt Virtue, and niceſt Cha- 


rafters for upright Dealing,) they 


may have an Opportunity of carrying 


on Proceedings clandeſtinely, and there- 


by connive at a fair Adminiſtration of 
the Oath; which would certainly be 


avoided, and the ſame taken in the 
moſt open and eaſy Manner, by the 


convepient Situation of the Juſtices of 
the Peace over all the Kingdom, who 
are already inttuſted with Matters of 
much higher Conſequence, to be ſuſ- 


pected of any undue Practices in that 


pPences, and might 48 effectually, and 


which is intruſted with Perſons of 


much inferior Rank. 3 
Nov, as to the third Propoſition, 
I conceive, that the Method now us d, 
for adminiſtring the Oaths to Miniſte- 
rial Officers and thoſe Judicial, is at- 
tended with great Trouble and Ex- 
with much more Eaſe and Convenien- 
cy, be taken at the Quarter-Seſſions in 
the Manner before preſcribd. For I 
apprehend 


| 
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| apprehend that the firſt Inſtitution of 


a Writ of Dedimus might be form'd 
from this Foundation, That ſuch Writs 
after Service of the ſame are return'd 
into the Court from whence they iſſue, 
there to be kept on Record, by which 
it may appear, and be deriv'd down to 


the lateſt Times, that Officers im ploy'd 


in the Execution of ſuch Trofts had 
taken the Oaths by Law appertaining 
to their reſpective Offices, before they | 
enter'd upon them; all which wou'd 
much more regularly appear upon Re- 
cord, if the Method here preſcrib'd 
was comply 'd with, of inabling all 
Officers whatever, to take the Oaths 
at the ®uarter-Seſſions, and correct 
Duplicates of the Rolls were return'd 
by the Clerks of the Peace into the 


proper Office, to be there kept AS pet» 1 | 


petual Teſtimony of ſuch Prociedinigs 
And ſince the Officers of Sheriffs and 


Juſtices of the Peace ate troubleſome; 


highly neceſſary for the Execution of 
Juſtice, and for the Preſervation of the 
publick Peace; but attended rather 


3 TY with | 
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with Lak chap nh, to _ | 
who are intruſted with ſuch Commiſ- 
tions, the moſt eaſy Method that coud 
be concerted for their Qualification 
and Admiſſion into the ſame, ſhou'd 
be purſued : And whether what is hera 
offer d may be. eſteem'd reaſonable 
muſt be ſubmitted ; which ſhall con- 
clude this Twenty-fixth Seton. | 
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From the M. ant of a Genera 
. Regifter of the Kingdom, 


| there to record all Securities 
whatever, affecting any Lands 


and H. ereditaments within 
the ſame, by which all prior 


Incumbrances might at fir ft 
View appear, and conſequent- 


ly numerous Suite touching 


fraudulent and defective T. auler f 


be prevented. 


[5 is propos d, that a General Re- 
I giſter Office to be eſtabliſh'd and 
Fept in the City of Weſtminſter, for all 
the Kingdom of South-Britain, in which 
all e and other Settlements, 

of what Nature or Kind ſoever, af- 

EY _ 


5 


OO 
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Es ca any * or 1 
within the ſame, thall be regiſter d, 


and that no other Security than a Deed 
nted and n ball affect 


"Thar other R Regiſter · Offices ſhall be 
kept in different Parts of the King- 
dom, either one in each Circuit, or 
otherwiſe, as ſhall be thought moſt 
conducive to the Eaſe of Convenien- 
cy of the Subject, from ben Tra- 
— or Duplicates of all L re- 

ſter d ſhall be tranſmitted to os ſaid 
General Reviſter-Offtice of the King- 
dom, as alſo Tranſcripts and Dupli- 
cates of all Deeds regiſter d in the 
ſaid General Regiſter- Office, ſhall be 
tranſmitted, from thence, to every of 


the other Regilter-Offices in whole re- 


n Jurilditon the Lands ſhall 
lie. 
FP conceive, nothing i is more want- 
ed, nor wou'd conduce more to the 
publick Good of the Kingdom, than a 


ä — Regiſter; and it ſeems a little 
inconſiſtent that the Kingdoms of Scot- 
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land arxl Held thou'd have this Pri- 
vilege, and that this Kingdom (to 
which the other two ure only ſubor- 
dinate, and have an entireDependency 
upon) ſhou'd not, before this Time, 
have fo much confider'd the Security 
and Advantage of the Subject, as to 
have made the fame neceſſary Eftab- 
Hſhment. The good Conſequences that 
wou'd attend ſuch a Proviſion are too 
numerous to be repeated, and are ob- 
vious at firſt View; for, by the means 
of a Regiſter, the ſeveral Dealings and 
Negotiation of Mankind wou d appear 

upon Record, which wou'd effectually 
prevent the Frand and corrupt Prac- 
tices hitherto us'd, as well as great 
Damages ſuſtain'd, in ſelling or mort- 
paging Eſtates affected with prior In- 
cumbrances. From whence it wou'd 
naturally follow, that Perſons might 
purchaſe Land, or lend upon Mortgage 
ſafely, diſpoſe of their Children in 
Marriage, and in all other Commerce 
and Dealings, by which the Landed 
Intereſt -of the Kingdom wou'd be 

engaged, 
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much Bufinefs as Ten now do, and 


gage. e 205 
able — It would have this 
farther good Effect, in the preventing 


theContinuanceof a Gxievance, wh ich 


highly wants Redreſs, Which is the 
voluminous and expenſive Method of 
Conveyances; for all Deeds affecting 


Land being to be inroll d, and to con- 
tain no more than the Names of the 
co__ Parties, and Parcels alienated 


engag d, the ancient Methed would 


te hew...> and drawn into as marrow 2 


as formerly, excluſive of all 


| thoſe needles 1 Recrals 


now us d, which could not be originally 
colirakites, nar at preſent practiſed, for 
any ather End boa that of enbanciog 
dhe Profits of the Law Profeſſion. 

would prevent the future Growth 1 
2 Scribling and Clerkfhip, 
by which — Clerk Ame diſpatch as 


a great Number of thoſe A 
Under ſtrappers and Pertifoggers would 
be diſbanded from ſuch Service, and 


be 3 to undertake ſume other Im- 


O 2 ployment 
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ployment more uſeful to the Publick, 
and conſequently, leſs oppreflive to 
their Fellow-Subjects. But the Bene- 
fit, ſuperior to all other Conſiderations, 
that would accrye to the Subject by 
having this Propoſition of a General 
Regiſter comply d with, would be the 
effectual Prevention of expenſive and I 
_ tedious Controverſies in the Courts of 
Equity, relating to fradulent Titles, 
which are the chief Branches of Bufineſs 
now preſiding in thoſe Courts; and 
which do not only conſtantly occaſion 
in the Determination ſuch Delays, as 
to defeat the Party juſtly entitled 


| | from the Poſſeſſion and free Enjoy- 


ment of {ſuch Property in any reaſona- 
ble Period of Time, but, if the {ane 
is not of conſiderable Value, the 
whole is too frequently waſted and de- 
vour'd in the Diſpute ; which will pre- 
vent Right, tho' juſtly adminiſter'd, 
from taking Place in any Degree. I 
ſhould rhink, and not without. a 
ſolid Foundation of Reaſon, that 
the great Security, as well as 
| Kale 
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5, and Convenniecy, Thar would at- 


| = ſuch an Inſtitution, might be 


more than ſufficient to controul and 
over · balance any Oppoſition, that may 


be made againſt the ſame, by the 


Prejudice it may occaſion to private 


_ Capacities. And I hope I may aſſert, 


without incurring the Penalty of be- 
ing miſtaken, that there is till left ſo 


_— Virtue in that Auguſt and Over- 


ruling Power, only capable of afford- 

ing effectual Redreſs of all our Grie- 
vances, as mot to ſuffer any private 
Inconveniency to come in Competi- 


tion with, or, in the leaſt, to im- 


e the Proſecution of that which 
will tend to a National Advantage. 
By the Propoſition here offer d to be 
mtroduc'd, the. Profeſſion.of the Law 
muſt naturally -be impair'd in the moſt 
capital Branches of it, and conſe- 


- quently, this Work will be cenſur'd, 


as well as all other Attempts that may 
contribute thereto, oppos d by that 


Body affected thereby. For if the ſe- 
ve Dealings of Mankind are laid 


O 3 open 
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open, and made perfpicuons, ſo as that 
Frans in the Lab Mul unavoidably 
be prevented, the Foundation for 
Diſputes muft in a Manner be taken 
away; which effectually proves what 114 
have before aſſerted. But whether, this | 
Propoſition may meet with Succeſs, or 

not, or whether, if otherwiſe, this 
Author has defcribd the right Me-: 
thod by which the ſame may be ef- 
feed, muſt be ſubmitted; which 
ſhall conclude this Twenty-ſeventh 
Section. | "VS 
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„e 

From the numerout aud uber- 
Hudcus Offices belonging to the 
Cunts of Common Law and 
Equity, which oceaſion Con- 

Lee in Bins by paſſe 

as Delay 


Channels, as wel 
and Expences. 


T is propos d, that inſtead of the 
numerous Offices now ſubſiſting 
in the ſuperiof Cqurtzof the Kingdom, 
 theOffices following be only eltabliſb'd 
and kept in proper Appartments, in 
Heſtminſter-Hall, near the reſpective 
Courts of Judicature, to W 5 they 
belong, and the Reſidue ſuppreſsd 
and aboliſh'd. ; 


. * 


0 4 e 


A Re a to ww up and fign 
the interlocutory 1 Ding final 
Decrees, and In n of that 
Pont. | 
A Clerk of he. Crown, to — all 
Charters, Patents, and other Inſtru 
ments, whatever, that may paſs the 
Great Seal of the Kingdom; arid 
to be accountable to the Crown 
for all Fees and Profits due tr; the 


lame. 


In the KING BENCH 


A Prothonotary, or el Officer, 
to draw up the Rules, and ſign all 
the Judicial Procels iſuing out of 
chat Court. 
A Clerk of the Crown, to diſparch all 
Se Prafecat tions, 
* os 


" 


aiProchonotary, "or Gini off cer, 

to draw up the Rules, and ſign all 
the judicial Proceſs "Nuing « out of 

that Court. | 

A General Keeper of the ! N 
of the Kingdom, who ſhall ſign and 
enter, before Service Tee FS all 
original Proceſs which ſhall iſſue 
out of the Superior Courts; and 
after the Execution of the ſame; 
_ all Original and Judicial Proceed- 
ings ſhall be brought into the ſaid 
Office, to be kept at Weſtminſter, 
and there to remain on Record, in 
Order and Method as the fame ſhall 

be reſpectively enter d. 

A General Regiſter of the. Kingdom, 
to be * at Weſtminſter, \ into which ' 
Office ſhall be tranſmitted” by the 
other reſpective Regiſter- Offices, 
1 propos'd to be eſtabliſh'd in dif 

ferent Parts of the Kingdom, for 

the greater Eaſe and Conveniency 


of 
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of the Subjet) within twenty 
Day after de Bad ef stern 
Term, Duplicates of all Deeds and 
Inſtruments, whatever, affecting any 
Lands and Hereditaments within 
the Kingdom, and regiſter d in 
ſiuch other Office, there to remain 
on Record, for the Benefit and 
Inſpection of the whole Kingdom, 
in Order and Method as the ſame 
| ſhall be reſpectively regiſter C. 


And as the numerous Offices, now 
in the Courts of Equity and Law, are 
propos d to be reduce d to the ſmall 
Number above preſcribd, ſo by pur- 
ſuing the ſeveral Methods in this 
Eſſay laid down, all the Offices pro- 
pos d to be aboliſhd would naturally 
ceaſe to be uſeful, and thereby be- 
come neceſſary to be ſu E 


owing 


as may appear by the fo 


Progh, wisy | 


- 
1 


* ANGER. 


1 „ the reſpeftive Ate 
torneys imployd were 1 
to make out all original SubpenaOffice. 

\ Proceſs would Ceafe © 

on Courſe, 


Offices. 


if the Clerk of the Crown} Prorhonorary, 
was to diſpatch and] Hanaper, Per- 
account for all Inſtu-| ry- Bag, Clerk 
ments paſſing the Great f Patents. 


Seal, 
if all Fines and Recove- Curſors in a 
ries were aboliſhd, | great mea- © 
Jure, Aliena- 
tion. 


Tf a General Keeper of | 
the Law-Records of the Six Clerks. 
Kingdom was appointed, | | 


I 


In! General Regifler off . 
the Kingdom was. * dale, 1 


W 
12 if. all N ute, * 5 . hq Þ 4 


to be examin d after 


**— 
5 * * 
* 


s » 


Publication, were ex- 


1 amin d before 4 Maſter | 9 
in Ordinary, or Extra- 
ordinary, or viva voce, 


5 17 original Aﬀfdavits * Hui. R 


read without fling. 


5 As 178 Caſb of the Suitors 
s now by Act of Parlia- Ubers 7 the 


ment wiſely veſted with Rolls. 


"Ihe Bank of * 
In the n benen 80 


If all ſpecial Bail 1 


taken away, and none Filaxers. 
to le arreſted by * 
113 
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| Offices. - 


1 5. al | ſpeci agr. Clerkof Papers 


Aw were , 


the Kingdom was ap- 
er e 


I «Cenril Ke 


If Appeals were hdi at Com- 


mon Law ö in the Man- 


on Flea Slade. 


Tanks. 


| F eee Regiſter, af Clerk of „ 2 


cif the Cuſter .* . 
Lan- Records 777 bl . 
"TANGO was appointee, 
7 all: Otlawries =" of the 
"_ Outlawries, 
Exi if ent ey * o 
| 7 one e was|Clerk of Rates, 
to diſpatch all the Rules and Clerks of 
of the Court, and inſpect Treaſury in 
the making up the Re. all Courts. 
cords, in order nn 
206d, ˖ 


eri . . 
rors in all 


ner herein preſcrib d. 


I Courts. 
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In' the - Counon PRAG. 
Offices. 4 
if. one Prodlonotary es Sond. and 
to ch all the| tbird Prutho- 
* of * Court, | natarnies, 


ve Chingraher' 
{| Regiſter ef 
q Fines, Clerk 
of Proclama- 

| von Glerkaf 
Inrollments : 
of Fines and 
Recoveries , 


. 
a # 


; if 4 Genera Keeper of Ouftos Brevi- 
the Law Records of the| um. 
Kingdom was appoi nted. 


F all ſpecial Bail w 
talen away, and noue Fi 


to be arreſted by - ip 51 
Capias. 5 1 If 
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7 a General Regifter of | Clerk of Wars 
"the King dom wur af | rants. n 
ae, „ RN » 
F all Outlawries were | 

"TMR. abs 


e|Clerk k of © Our 
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eo the making the Execution of the 

Law both delatory and expenſive, 
than the numerous Offices in the ſu- 

perior Courts of the Kingdom, tho- 

rough which the Suitors are obliged to 


paſs in the Purſuit of Juſtice. And 


been made in order for any Amend- 
ment, have always made the Sup- 
preſſion of a great Number of ſuper- 
ſtuous Offices, ro be a chief Fun- 
damental Article for redreſſing the 
Grievances of our Laws. And cer- 
tainly there is an unanſwerable Ren- 
ſon to be given, why the Abolition 
olf Offices in the Courts, would be 
of great Service in making Juſtice flow 
3 with 


whatever Endeavours have hitherto | 


with greater Baſe a * hs to ty en 
ject, which is, that if - the Offices, 
thorough which the Suitor has hither- 
to hen obliged to paſs, were reduced 


from Ten to One, nothing is more 


4 


* obvious than that thereby nine Parts 


in ten of the Time ſpent, as well as 
of the Expences, would be fav'd: And 
not only ſo, but the more conciſe 
and compact any Affair is contracted, 
the ſame is rendered more eaſy to 
all Parties, and leſs liable to Errors than 
when in a Method more prolix and 
voluminous. I am appriz d, that this 
Innovation here propoſed would vacate 
a great Number of advantageous Of- 
fices, though oppreſſive to the Subject, 
and diſband aMultitude of aſcleGLimbe 
of the Law, who may pretend a Right 


to the Enjoyment of the Offices oy 4 


may have purchaſed without any In- 

terruption upon that Account: And; 
therefore, the Subject mult be pillag'd, 
and any Method. diverted from ta- 
king place, whereby Relief would be 
K granted, in order that the Offices that 
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are xeally Barriers in the Road to Juſ- 
tice, may be upheld to pay the Pur- 
chaſers of ſuch Offices Intereſt for 
their Money. This may be the Foun- 
dation of the Arguments of the Par- 
ties concerned in theſe Caſes, but can 
be no Weight, I ſhould apprehend, with 
that Auguſt Legiſlative Power that are 
intruſted with an original and un- 
controulable Juriſdiction, to be by 
them exerted ſeaſonably, according to 
their Country. But, if the Legi- 
ſlature ſhould eſteem it reaſonable to 
ſhew Favour and Indulgence toa Num- 

ber of Reptiles, that are the Scum and 

Refuſe of Nature, and: not. to ſuppreſs 

the Offices they are in poſſeſſion of, 
and which ought not to have been 
made Merchandize of, by being bought 
and ſold, without repaying them their 
Prime Coſt, there may be Ways and 
Means enough found out to raiſe a 


Fund ſufficient to buy in all the ſu - 


perfluous Offices in the ſuperior Courts; 
vhich might be ore either by, a Tax 


upon 


— A 
* 
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210 An Eſſay for a General 
upon the Law-Practicers, and thereby 
only a Part of the Community would 
be affected; or, if a general Tax upon 
the whole Kingdom was laid to com- 
pleat a Work that would be of ſo uni- 
verſal a Benefit, it would be fore 

generally better received than that 
which is now in Force, to repay the 
Subject what a Sect of Vermine | 
robb'd them of, and applied to in- || | 
famous Uſes. For, in the firſt In- 
| Nance, the Burthen laid upon the 
RH Nation is only to repay a Part, what 
2 they have been defrauded of; but, in 
= the other, a general Advantage would 
accrue to the People, and in a moſt 
valuable Branch, by rend'ring the Ad- 
| miniſtration of Juſtice more eaſy and 
E » leſs delatory. But whether the Pro- 
| poſition here laid down may meet with 
Succeſs, or not, by the great Oppoſition 
that may be made againſt it, by that 
heavy Body whom it may moſtly af. 
Fed, muſt be referr d and ſubmitted 
till the Event has happened, (which 
certainly, with Regard to a Publick 
roger. FR", a. 
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Good, ou ght to 4 dried in the at. 


firmative ; ky which ſhall conclude this 
en My — l 


SECT. XXIX. 


F rom not leſſening and: ee 
ing the Fees of all the Prac- 
ticeyrs of the Law, and limi- 
ting the N umber, and ber. 
ter regulating the Practice 
e thoſe „ e, Dealers and 
worthy Patriots, called, A. 


4 e. at Law. 

I. T. is i that the Fees of . 

| -F all Serjeants, Barriſters, and At- _ 

torneys at Law, ſhall be made much 

| leſs than thoſe exorbitant and. extor- 1 
dere be ees they” now reſpectively: re- 
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212 4 ber 
ceve; we to he afar by AR 


of Parliament, for all the different 
Kinds of Buſineſs tranſacted by 


whether in Courts of Judicature, 5 


elſewhere, and not to be exceeded 


upon ſtriet Penalties, © 


II. That the Number of Amen 


now practicing ſhall be leſſen d; and, 
for the future, limited to fuch a 
reaſonable Number, as may be ſuffi- 
cient. to dif patch the necelſary Buſi- 


neſs of each reſpective County of the 


Kingdom: And tha none ſhall be ad- 
mitted to Practice, but ſuch as fhall 


be licenced under the Seals of the re- 
ſpective Courts of King Bench, Com- 
mor- Pleas, and Exchequer; and Thall; 


before ſuch Licence granted, produce 


a Certificate under the Hands of the 
aſtices of the Peace, or the major 
of them, aſſembled at the 


Perſon to be licenced ſhall inhabit, of 
"is „ aa and Character, and of 
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wh 


his 285 ſer vd a Clerkſhip of ſeven | 
Years to lome Werner At torney. 18 


As to the fiſt, 1 conceive that the 
ſelling juſtice at 10 dear a Rate as is 
now practiced, is a great Oppreſſion 


to che Subjects, and a Diſcouragement 
to the: Recovery of Property they may 


be juſtly intitled to, and that nothing . 


contributes ſo much to the Mainte- 


nance of this great Grievance, as the 
exorbitant Fees that the ſeveral pe 
Practicers are allowed to take. | 
theſe Means it too frequently nj 

that the Matter contended for is de- 
vour'd and ſwallowd up in the Ex- 
pences, occaſion d by the Delays at- 
tending the Diſpute, and none receives 
any Aﬀranage thereby but the Limbs 


of the Law, who were originally i in- 


ſtituted, and ought ſo now to be con- 
tinued, as proper Agents to procure 


Right to the Injured, and not to en- 
groſs and divide amongſt themſelves 


as Plunder the Subſtance and Marrow 
= the Cauſe 1 in which they are re- 
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tain d. If this is a Grievante (as I con- 
ceive it will hardly meet with any Op- 
poſition to the contrary) no Power, 
except the irreſiſtable Force of the Le- 

giſlature, can be ſufficient to afford ef- 
fefual Redreſs, ' which can never be 


accompliſhed unleſs promoted by ſome 


publick-ſpirited Chiefs, who have not 


18 only Zeal for their Country, but 


Weight in themſelves to bring the 
ame to Perfection. And conſidering 
hau flow and indolent all Attempts 


in general for ſuch a National Advan- 


tage are, and what ſtrong Oppoſition 


will be made againſt what is here re- 


commended by that heavy and op- 
preſſive B Body that ſuch a Reformation 


would affect, it will require, I con- 


ceive, as much of a true Patriot a8 
can now be found exiſting, to make 
ſo excellent an Undertaking bare its 
deſired Event. q 
As to the ſecond, it is e bes 


ſſion n 
 yernument er in "Any: e Cn 


A 
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4 


yond all ContradiQion, that ab 


— of J Law. 2 | 
. nicious to the Repoſe of the Subject 
in general, or deſtructive to the ” 
lick Peace as the Law-dri ving Brigads 
The whole Party is much too nume- 
rous, as well as Corrupt, and ought 
to be reduced, and the remaining Part 
reſtrained within ſuch ſtrict Bounds, 
as might both reform their wicked 
Practices, and leflen their exorbitant 
Gains. And, in my humble Opinion, 
the 8 of the preſent Num- 

bex, and the eſtabliſhing the lame, ſo 
as that the Number, once fixed, ſhall 
not. hereafter be exceeded, is full as 
expedient and. neceſſary a Regulation, | 
as that of leſſening their Fees and re- 
forming their corrupt Proceedings: ; 
For any Sect or Fraternity of Men, in 
themſelves corrupt and needful of 
Amendment, the more numerous and 
diffuſed in a Government, the more 
ble are they of ſpreading their In. 

E. ion, and of doing Harm 1 in a Com- 
munity. 
But, by the Method here den 


; (nd if this 7 had Force. .eu 
ä to 


an & Aw E for General | 
to Inclination; the fame ond ber- . 
tainly be comply d with) of leſſening 
the Nu mbers of the Law-PraCticers, 
and preventing the future unneceſſary 
Growth of the ſame ; the Numbers 
will be aſcertained, ai thereby, the 
Practice of the Law intruſted with a 
few; and by having none admitted 
into the ſame, but thoſe who had 
ſerv'd a Clerkſhip, and-produc'd an 
Authentick Certificate — the Neigh- 
bouring Magiſtracy of their Life and 
Converſation, as before deſcrib'd, Per- 
ſons of Character cou'd only de ad- 
mitted into the Practice, and Multi- 
tudes of ſuch as now profeſs that Sci- 
ence wou'd be excluded, who diſgrace 
the ſame, as 'well as impoveriſh the 
Subject, by corrupt and vile Actions, 
to Sim the Truth and prolong 
the Execution of Juſtice, with no other 
Motive than to increaſe their own 
Profits by pillaging their Clients. And 
were all the Fees of the ſeveral Prac- 
ticers much impair d, Juſtice might 
be obtain d upon mode 
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2 Perſons of all Degrees and Con- 
s might have no Reaſon to chuſe 


to ſit down with the Sufferance of 


Injuries without Reprizal, | for fear of 


being ruin d, or at leaſt greater Suf- 
ferers, by the extravagant Expences 


that attend the attaining- of Righr. 
An effectual and ſpeedy Regulation in 
this behalf, is abſolutely neceſſary for 
the good of the Kingdom in General: 


But whether — is here offer d may 
be efteem'd to anſwer that end, ral 
be ſubmitted 3 which ſhall conclude 
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F rom not bs mere the Por 
 ticulars, and aſcertaining the 
Expences, that every Suitor 


Hall not exceed in paſſmg tho- 
rough, and obtaining a fmal 
Judgment and Execution in 
each Court of Fudicature in 
the K ae. 5 


T is propos'd;” that che ** 
1 Steps of Proceeding towards ob- 
raining a Determination of Juſtice in 
each Court of Judicature in the King. 
dom ſhall be ſpecify'd, and the Fees 
both of Counſel and Agents imploy'd 
in the {ame, made muc 1 more mode- 


rate than thoſe now in uſe, and _— 
aſcertain d; by which Perſons engag d 


in croublelome Contro verſies relating 
to 


eguls dawg the 1 % 
| ro the Recovery © of Pre erty * 4 
_ beſote they entred upon ſuch Diſpures, 
have ſome Know ledge in what Time 
the ſame wou'd be determined, and 
aCertainty of the Expences that wou'd 
| attend the ſame; in both which Par- 
Nene they have hirherto been ſo 
entirely defective i in, that it has too 
often happen d, that thoſe: | engag'd in 
Laws-Suits, unleſs long-liv;d, > 
ver. been. able to {ce an End of + 
3 pg entiqn, - with Regard to, 125 de- 
hitherto attending them, nor un- 
Ic their Purſes were of an uncom- 
mon Depth, cou'd ever defray the ex- 
ceſſive Charges that are conſtantly re. 
quir d in paſſing thorough the many 
difficult, and almoſt endleſs, Laby- 
rinths in the Purſuit of Right. And 
as this Treatiſe now is at the Point of 
being cloſed, it may not be amiſs to 
ſum up, in a conciſe Manner, the 
chief Drift and Scope of the whole, 
| King to ſhew i in what Order and Sime- 
try, and vim what Eaſe and Canve- 
e to the Subject, the ſeveral 
8 3 Courſes 


2ourles of Law en wood 
appear tobe in, if allow'd to be rebuilt 
upon n the reaſonable Foundation here 
laid down. For tho? the Grievances of 
our Law both in Fundamental and 
2 50 are almoſt innumerable, and 
yo e eſteem d beyond the 
ability of one Head to comprehend 
or regulate, yet the moſt conſider- 
able Branches here treated of, and 


which may be properly brought under 
this laſt Section, may be reduc'd in 
a great Meaſure, within theſe follow- 


ing VE eres ci VR. 


e ert aps A in "the 
Courts. be Law and Equity to 
hade Yearly Sallaries "rms the 
Crown, and to diſpatch the Bu- 
9 neſs of t the Subject 3 2 


To ſuppreſs the man in- Z 
7 famous inferior Courts 6 the 


Kingdom, and to have all Con- 
 troverſies 


Peers, #he ea OT” Y * 


daa 
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operty, 


A; ſich * a 7 fra Valle as 


a ſummary. Wa ay, at the Ar. 
ter-S Mons of- each . 


T Baur Appeals from 
Es WO 170 12 * * s 
Bench, | 


4. To pave all other Tues, 
of what kind ſoever, 'tryd ar 
the Z . 1. aas 1 


To. FO As peale PT 
Hobs directiy to * Houſe of 


bl: 222 — 9 2 | 
Now; that I have deſcrib'd cho tes + | 
* Coutts in which alone 1 roper. 
ty 18. propoled nd 
Juſtice atthiniſter'd, and have endes, 
vdur d te reduce all the ſuperfluous 


Offices; and vexatious and delatory | 


Proceedings that have hitherto ren- 
- dered Difputes in Law fo dreadful in 
Conſequence to thoſe engag d in them, 
that this Treatiſe may prove to be, a as 
it is really intended, an impartial 
Scheme, to promote the Liberty and 
Repoſe of the Britiſb Subjects in gene- 
ral, I ſhall proceed to anſwer the 
Title of this Section, and ſet dowri 
the ſeveral Steps that are neceſſary to 
be made in the ſeveral Courts here 
propoſed to be paſs'd thorough for the 
Adminiſtration of later, and ſhall 


leave it to the Conſideration of that 


. Auguſt Power, who is only capable 


of giving Life and Force to this Work f 
if approved, and effecting a Reforma- 
tion, to aſcertain the Fees that the 
Suitors in ſuch Courts ſhall be 5 


to pay in each Court, from their firſt 
entring 
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fore, proceed in enumerating, as Tf come - 


cave, the ſeveral neceſlary Items, by 
which Juſtice may be as effectually as 


miniſter d, as by this round about and 


prolix Method, that the Courſe f 
Law Proceedings have hithefto been 


ſuffered to take, extreamly detrimen- 
tal to all that is dear and valuable to 
the Subject, and no Way laudible in 
{o excellent a Conſtitution as ours 


may juſtly eſteem'd to be, for ſuſ-—- 
fering ſuch Abuſes and Grievances to 
remain in Force ſo long. 


In the Quarter-Seſſions. *- 
The eſtabliſh'd Fees for the Plaintiff, vi. 
To the Fuſtice of the Peace,” | 

for granting the Sum- & 


mont againſ# the De- 
fendt. 


ceeding theo, for de- 
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To the Attorney, for ma-) 


 naging the Cauſe, and 
attending the pl 


To the Clerk 5 the Weng wk 6 
For drawihg up the 
Order, if given in 
favour of \ the Dio 2 as ON 


Fd 


To the Sheri FA for Exe- ) 
cuting the Eis < 
given for the De en · 


1 'I the Ki ing, . Bench. 
. 45 The Plaintiff's 8 Fees. 
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For lodging the Rerord of "2 
the Fudgntent gi ven in 
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ment, 


Jo the Sheriff, _ 
cuting the Fudicia 
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The Defendant 8 ben 


To one o for * 
fending the Appeal, 


To the Atorney's Fee. 
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For drawing the final 
Rule, if given for 7 
the Dejendans, „ | © is 


To the Sheriff for exect 5 
ting the Ys 1505 *2 1 
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The Plaintiff" $ Fees, ; 


To the Attorney, for draw- 
ing the original Mrit, G 


and making up the Re. C 


cord for Tryal, 


For ſerving the ſame. on 
the Defendant, WV. 


To ai: nos e 
two, for pleading * 
Cauſe — „ 


To the 4 for they 
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To the Attorne , * 24 * 


ing the * al Writ, 


To the Sheri , for exe 
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8 To - the Attorney for ma. | 
king the Judicial Mrit, 


if given in Favour of 
the Defendant, ; 


Jo the Sheriff, * exe. A 5 


cuting the , - 
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To the Clerk of Fu Parlia- {1 mays | 
ment, for making the. 
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To | Counſel, not exceed- Ny 
ing two, for 1 
ing the Appeal. 


To the Clerk of Far-) K 
liment, for making the | 105 
Order of the Houſe, 8 . 
given in Favour of the R U 
Keſpondent, ; 


To the Attorney, for bg | 
„ TY r 


1 TRY t 3 by the aboveſaid 
Calenlations: every Item of Expences 
that may be neceſſary in paſſing tho- 
rough the different Channels hereby 
propos'd for the Determination of 
Property, but have only laid down 
a Sketch or Specimen to introduce and 
give a Light i into ny Intentions, which - 
will appear to k ot only to have the 
ny 1 and ſuperfluous how: 5 
| tho 3 
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lids now 15 1 *y ind a nearer g 
Courſe ſteer d to arrive at the defir'd * 
Haven of Juſtice, but alſo a Price 


eftabliſh'd, (and not to be exceeded 


upon the moſt ſtrict Penalties,) for 


which the ſame may be obtain d. And 
if the Legiſlature cou'd be inſpird 

with ſuch good Reſolutions fie the 
Intereſt of r Country to make 


ſuch a Regulation, that might in {o 


eminent a Degree tend to the uni- 
verſal Good of that Community over 


which they precide, by inforcing with 


a ſupreme Law, that the Britiſh Sub · 
jects mig ht be aſſur d of having Right 
miner to them in ſuch a Court. 
at-fuch-a/limited Expence, then, if 
needful, to a Judicature ſtill a Claſs 
higher, aud after all, to the Dernier 
Reſort, all under the ſame | Reftric- | | 


tions, the Streams of Juſtice might 
t then be ſaid to iſſue forth not only pure 
and uncorrupt, but to deſcend with 


a gentle and eaſy Torrent. Let every 


ons that peruſes this Treatiſe lay hi 


Q4 . Hand 
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Hand upon his Heart, and impartially 
and ſincerely conſider (not as a Prac- 


8 
To 88 


tiſer will do, but as a Patriot muſk 


do) whether the preſent Inſtitution, 


or this propos d Innovation, wou'd con- 

tribute more to publick Good. If this 

Expedient was comply'd with, the Ma- 
xim, hitherto prov d true in Law-Dif- 
pute, of finding the Remedy worſe than 
the Diſeaſe, cou d no longer ſubſiſt, 
but that the Subject, upon Injuries 
{uſtain'd, might with Alacrity approach 
the Tribunal of Juſtice for Redrefs, and 
be under no Apprehenſion that the 


Effes of the Law {ſhou'd prove abor- 


tive, and the Rewards thereby allotted 


conſum d in the neceſſary Means us'd 


to obtain it. Such a happy Innova- 


tion as this is, wou d not only procure 
Eaſe and Tranquillity to the Subject 


in general, but Satisfaction and in- 
ward Pleaſure to the Author that 
ſhou'd firſt project it, wou'd redound 

to the Honour and laſting Memory 
to thoſe in Power that ſhou d ſtrenu- 
EET. iy . Wie io ouſly 
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' | oullypromateit, and, above all, Luſtre 
* | and Glory to that Legiſlature and 


Government that wou'd compleat it. 
Our Conſtitution, tha' excellent in 
the whole Structure, yet is capable of 
Improvement in ſeveral Branches, and 
in none more ſo, than in that which 
is the Subject-mat ter of this Treatiſe: : 
The Out · ories of the People are not on- 
ly loud, but unanimous about the 
great Delays and Abuſes they meet 
with in their Purſuit after Juſtice; and 
ſurely, 1a material a Defect as this is, 
ſhou d nat be ſuffer' d to remain in a 
Conſtitution, that, above all others in 
the known World, has the Preference 
f for being, in its firſt Structure, calcu- | IJ , 
- lated for the Support and Dignity of MM 
＋́ÿüU½ „ Ä gn 
If the Hiſtorians who have treated 
of the Laws and Conſtitution of Den- 
mark, (a Protefant, almoſt in the lame 
Longitude with our own,) be genuine 
in their Relation, the Manner of di- 
 Exibuting Juſtice there correſponds, | 
1 = | 2 in. 
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234 An Eſay for a Genera! 
in ſome Meaſure, with that which is 
here recommended, of appropriating 
all Civil and Criminal Caſes, ariſing 
Within certain Bounds and Precincts, 
to convenient Judicatures, and from 
thence by Appeal to others more high, 
till they ſhall arrive at the laſt Reſort; 
in all which, not only the Time, in 
paſſing through the ſeveral Courts, are 
| Finited, but the Expences that the 
Sauüitors ſhall be at in obtaining their 
«Judgments, reſpectively, are ſtrictly 
aſcertainꝰd; and doubtleſs, the Subjects 
of that Kingdom, as ours would 
here, have ſufficiently felt the happy 
Effects of ſuch an excellent Inſtitution. 
4 And | if a | Conſtitution, the Soverei 7 
"of which is arbitrary, and who governs 
with deſpotick 5 4 has provided 
Jo amply for the Eaſe and Liberty of 
the Subject, much more ſhould it be 
incumbent on us, to redreſs all fuch 
Grievances, as are here complain'd of; 
that no Speck or Blemiſh ſhould appear 
in this Free Kingdom, where the Laws 
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are made by the Subjects themſelves, 


and where Marley is limited within 


Juſt and neceſſary Barriers. The Ar- 


guments that may be. made uſe of, 


to enforce the Reafonableneſs of this 
propos'd Amendment are infinite; ſo 
T ſhall add no more, than my Wiſhes, 


that not only this, but every other 
Branch in this Eſſay, that may be 
thought reaſonable, and for the Good 
of the Country, ( the Proſperity of | 


which this Author has not a little at 


Heart,) may meet with the deſired 
Succeſs; which ſhall conclude rer 89 51 


tieth * Laft Section. 


Witing n now, my Kd, het kj: 
ted each Branch a- part that com- 
poſes this Treatiſe, I muſt not onl. 
ſubmit the Reaſonableneſs of it to 


the World in general, but to thoſe 
learned in the Profeſſion in particular, 


(of which Body your Lordſhip has 


the Preference,) who are the beſt able 


to judge of its Defedts, and of the "TY 
- | ExpedientM 5 
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Expedients proper to be applied as Re- 
mee dies thereto. And, tho' the Peru- 
Mal of this Eſſay may interfere ſome- 

what with your Lord{hip's Time, 

which may be july elteem'd to be 
laboriouſly imploy d, conſidering the 
high and weighty Office you now bear 
in the State; yet, if what I have 
written happens to meet with Appro- 
bation, I conceive there can be no Oc- 
- cafion for any Excuſe for thus adreſ- 
* ſing myſelf to you, (and I flatter my- 
Felf with the Hopes, chat peu ll be of 
the fame Sentiments,) conſidering the 
great Conſequence and Impart of the \ 

Subject. For he who can be the firſt 

Projector of Publick Service, has far 

from any Reaſon either to conceal 

his Name, or from making any Apo- 
logy for any Aſſiſtance he ſhall ask in 
promoting ſuch a Deſign; far it is a 

Duty incumbent upon every Subject to 

lend an helping Hand to advance the 

Good of the Community of which he 
zs a Member. But there is no 9 

3 | | on 
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ſion to uſe any Arguments with your 
Lordſhip, to induce you to enter in- 
to any zealous Meaſures for the Good 
of your Country, fince 'tis moſt 


notorious that your Life and Actions 


have always been agreeable to this ex- 


cellent Doctrine; and that you have 


ſpared no Pains in the eminent Poſts 
in which your Royal Maſter has in- 
truſted you, to execute them not on- 
ly with Honour to yourſelf, but to 


the Satisfaction and general Applauſe 


of thoſe who were Suitors for Juſtice. 
And, ſurely, theſe are moſt noble Prin- 
_ ciples, and worthy Imitation: And 
tho, now-a-days, not ſo much in 


mans, yet their intrinſick Value 


{till bears the ſame Impreſſion, or, 


at leaft, with great Juſtice ſhould 


do: For how much ſoever the exor- - 
bitant Defire of accumulating Wealth - 


and Honours may poſſeſs the Frailty 
of human Minds, yet the Reflection 
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Faſhion as good Men would wiſh, or 
were practis d among the antient Ro- 


2 An Hg fo 


8 


for a ee 


of being a faithful Servant to an in- 
dulgent Prince, a ſpeedy and impar- 
tial Diſpenſer of Juſtice amongſt his 
Subjects from the Tribunal where he 
is placed, a ſtrenuous Supporter of 
the Conſtitution in every Branch 
that appears for the Good and Eaſe 
of Mankind, and a no leſs ready Re- 
dreſſer. of what may appear defeftive 
with a zealous Heart an ul publick Spi- 

rit, and a Difdain and e r 
all Self · Views that may interfere in ſo 
noble a Progreſs: I fay, theſe Conſi- 
derations will bisem, when all the 
other ſuperficial Trophies are vaniſhed 5 
into Smoak. _ : 
That your Royal Miſter may 
long have in his Councils a Mini- 
ſter ſo univerſally eſteemed as your- 
ſelf, and that you may continue to 
exert your Abilities for the general 
Good of your Country ; and that this 
Eſſay may be efteem'd an Offering 
worthy of your Approbation, (which 


has required wy unwearied, Induſtry 
ä for 
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for its Compoſure,) are the ardent 
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Boos printell fot, and ſold by Srrr,jẽ Y | 


Church- Tard. 


I. Ractical Diſcourſes on the Lori Prayer (; 


Where the Deſign, Matter, and Form of 
it is explain'd, in a plain familiar Manner, and 


fitted to the meaneſt Capacities. By Ofspring 


Blackall, D. D. late Lord Biſhop of Exeter. Ne- 
ceſſary to be read in Families, 7 

II. Fifteen Sermons, preach' d on ſeveral Oc- 
caſions. By Edward Late, D. D. The Second 
Edition, Dedicated to her late Majeſty Queen 
ANNE. Cui additur, Concio ad Clerum, habita jux- 
ta Collegium Sionenſe. 


III. Chriſtian Prieſthood, and the Dignity of 


the Epiſcopal Order, aſſerted and defended. 
Deſign'd to obviate the erroneous Opinions, fal- 
lacious Reaſonings, bold and falſe Aſſertions of all 


Free-T hinkers. In which a Book, entituled, The 


Rights of the Chriſtian Religion, is more parti- 
cularly taken Notice of. Written by the Learned 
Dr. George Hickes. To which is added, an Ap- 
pendix, in which is contained ſeveral curious 
Papers. The third Edition, with Additions. 

IV. A Collection of Controverſial Diſ- 
courſes: Wrote by the Learned Dr. George 
Hickes, and a Popiſh Prieſt. Occaſioned chief- 
ly by a young Lad Hit was perſwaded to de- 
part from the | 
Rome. To which 19 d, the following 
Tracts, 1. Biſhop N Aﬀif'wer to the Biſhop of 


Meaux's Queries. 2, #Reply to the ſame Queries, 


by the Learned Mr. Leſlie. 3. A Letter to an 
Enelifſþ Prieſt at Rome, by Rob. Nelſon; Eſq, 4. Mr. 
Herb. Thorndike's Judgment of the Church of Rome. 
5. Mr. Chillingworth's Letter relating to the Infal- 


libility of the Church of Rome. 6. The Grounds | 
of Religion of the Church of England, and its 
Difference from the Roman. With ſeveral other 
aurious Papers, In two Vols, The Third Edition, 


uren of England to that of 


